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Petition to Review aN ORDER OF THE FEDERAL 
Mazitme Boarp 


BRIEF FOR PETITIONER ROYAL NETHERLANDS 
STEAMSHIP COMPANY 


Jurisdictional Statement 


Petitioner Royal Netherlands Steamship Company, a 
common carrier by water in the foreign commerce of the 
United States (hereinafter referred to as ‘‘Royal Nether- 
lands’’), is a party aggrieved by a final order of the Fed- 
eral Maritime Board (hereinafter referred to as ‘‘the 
Board’’) dated November 21, 1960 and served November 23, 
1960, Joint Appendix 435-460 (hereinafter referred to as 
‘¢JA’’). Petitioner filed its petition to review said order on 
December 2, 1960. Jurisdiction of this Court is based upon 
5 U.S. C., §§ 1031-1042. The venue in this Court is based 
upon 5 U.S. C., § 1033. 
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Statement of Case 


1. Petitioner, a Netherlands corporation, is engaged in 
the common carriage of cargo between the United States 
and foreign ports. 


2. On September 20, 1956, the Board on its own motion 
ordered an investigation of alleged violations of Section 16 
of the Shipping Act, 1916, as amended, by Bartlett-Collins 
Co. (hereinafter referred to as ‘‘Bartlett-Collins’’ or ‘‘the 
shipper’’), the Houston Freight Forwarding Co., the ship- 
per’s agent (hereinafter referred to as ‘‘the forwarder’’), 
Lykes Bros. Steamship Co. (hereinafter referred to as 
‘“Lykes Bros.’’), Compania Anonima Venezolana de Nave- 
gacion (hereinafter referred to as ‘‘Venezuelan Line’’), 
and Royal Netherlands (JA 2-4). 


3. The Board’s order alleged that Royal Netherlands 
and the other two carriers apparently had violated Section 
16 of the Shipping Act in that they did ‘‘allow’’ a person 


or persons (presumably Bartlett-Collins or the freight 
forwarder) to obtain transportation for property (glass 
tumblers or other manufactured glassware items) at less 
than the regular rates or charges then established and 
enforced on the lines of such carriers (specifically, Confer- 
ence Tariff 7) by means of ‘‘false billing, false classification 
or by other unjust or unfair device or means.”’’ 


4, The investigation was heard before Hon. Charles B. 
Gray, Presiding Examiner, at Houston, March 10-13, 
1959 and in Washington, June 11-12, 1959. The only 
evidence adduced at any point in the hearing relating to 
Royal Netherlands was the brief testimony by Floyd M. 
McGraw (JA 203-207), fifteen bills of lading covering 
shipments by Bartlett-Collins on Royal Netherlands’ ves- 
sels, and export declarations prepared by said shipper on 
such shipments. (A summary of the relevant portions of 
the bills of lading and the export declarations is found at 
JA 404-405.) 


5. On November 17, 1959, Examiner Gray issued his 
decision (JA 406-419), recommending that the Board find 
that the forwarder and Bartlett-Collins had violated Section 
16 of the Shipping Act, 1916, as amended, but that as to 
Royal Netherlands and the other carriers the proceedings 
should be dismissed, ‘‘there being no evidence that the re- 
spondent carriers allowed any person to obtain transporta- 
tion for glassware items from the United States to Ven- 
ezuela at less than their regular rates * * *’’ (JA 419). 


6. Public counsel excepted to the findings of the Presid- 
ing Examiner as to the three carriers. Following oral ar- 
gument, the Board on November 21, 1960 issued its final 
order (JA 435-460) review of which as concerns Royal 
Netherlands is sought on this petition. It rejected the rec- 
ommendations of the Examiner and found that Royal Neth- 
erlands and the other carriers had ‘‘allowed’’ persons to 
obtain transportation for property at less than the regular 
rates by means of false classification, in violation of Sec- 
tion 16—Second of the Act. 


Statutes Involved 


A. Supine Act, 1916. 


Section 16, 39 Stat. 734, as amended, U. S. C. A., Title 
46, § 815, provides in pertinent part as follows: 


“Section 16. * * * 


It shall be unlawful for any common carrier by 
water, or other person subject to this chapter, either 
alone or in conjunction with any other person, di- 
rectly or indirectly— 

* * * 


Second. To allow any person to obtain transpor- 
tation for property at less than the regular rates 
or charges then established and enforced on the line 
of such carrier by means of false billing, false classi- 
fication, false weighing, false report of weight, or 
by any other unjust or unfair device or means.”’’ 
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B. Apmunistrative Procepure Act. 


Section 7, 60 Stat. 241, U. S. C. A., Title 5, $1006, pro- 
vides in part as follows: 


“(c) Except as statutes otherwise provide, the 
proponent of a rule or order shall have the burden 
of proof. Any oral or documentary evidence may 
be received, but every agency shall as a matter of 
policy provide for the exclusion of irrelevant, im- 
material, or unduly repetitious evidence and no sanc- 
tion shall be imposed or rule or order be issued 
except upon consideration of the whole record or 
such portions thereof as may be cited by any party 
and as supported by and in accordance with the 
reliable, probative and substantial evidence. * * * ”? 


Section 10(e), 60 Stat. 243, U.S. C. A., Title 5, § 1009, 
provides: 


‘So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statu- 
tory provisions, and determine the meaning or appli- 
eability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, an abuse of 
discretion, or ctherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; 
(4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any 
case subject to the requirements of sections 1006 and 
1007 of this title or otherwise reviewed on the record 
of an agency hearing provided by statute; or (6) 
unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court 
shall review the whole record or such portions thereof 
as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error.’’ 
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Statement of Points 


I. There is no evidence to support the Board’s finding 
that Royal Netherlands ‘‘allowed’’ persons to obtain trans- 
portation for property at less than regular rates by means 
of false classification or otherwise in violation of the Act. 


A. All evidence relating to Royal Netherlands tends to 
exonerate it from any alleged violation. 


B. The evidence relied on by the Board in finding against 
Royal Netherlands relates exclusively to the other 
carriers. 


If. The Board by its ruling as to Royal Netherlands 
implies a standard of strict liability that contravenes the 
plain meaning of the Act. 


Summary of Argument 


The record in the case at bar is devoid of any evidence 


tending to show that Royal Netherlands had any aware- 
ness, or should have had any awareness, of the alleged 
misclassifications of glassware products which the shipper 
and forwarder are accused of in respect of shipments on 
its line. 


The criminal conduct proscribed by the statute is for 
a carrier to ‘‘allow’’ transportation to be obtained for 
property at less than the regular rates or charges by means 
of false classification or other unjust or unfair device or 
means. You cannot ‘‘allow’’ something unless you know 
about it, or at the very least, are engaging in a course of 
conduct so flagrantly designed to avoid knowing about it, 
that you may objectively be regarded as knowing. Such is 
the plain meaning of the word ‘‘allow”’ in the Act and such 
is the interpretation which has been accorded it in the 
Board and Court decisions hereinafter referred to. 
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With respect to the 15 shipments on Royal Netherlands 
vessels involved in this proceeding, it is undisputed that 
the descriptions of the commodities appearing in the bills 
of lading prepared by the shipper or forwarder and deliv- 
ered to it were clear and unambiguous under the governing 
tariff and that the freight charges were correctly assessed 
thereon in accordance with such descriptions. 


There is no evidence, or any suggestion of evidence, that 
Royal Netherlands was ever ‘‘alerted’’ to the alleged mis- 
classifications by ‘‘verbal discussions’’ held between it and 
the shipper or forwarder as the Board incorrectly states. 


The only evidence with respect to Royal Netherlands is 
that from time to time during the period in question its 
Houston agents received requests for the rates on specific 
items of glassware named by the persons requesting 
such information and were at no time asked what the proper 
tariff classification would be for this or that particular 
kind of glassware; that the practice of its Houston agents 
was to customarily ‘‘spot check’’ and compare the shipper’s 
bill of lading descriptions of the goods with those appear- 
ing on his export declaration; and that of the 15 shipments 
here involved such a ‘‘spot check’’ might have revealed 
a discrepancy in the shipper’s description significant 
enough to lead to further inquiry in respect of only three 
of the shipments. It does not appear whether or not any 
of these 15 shipments were in fact made the subject of 
such a ‘‘spot check’? by Royal Netherlands. 


Apparently oblivious to the fact that the three carrier 
respondents involved in this proceeding are separate com- 
peting entities, the Board proceeds to find that Royal 
Netherlands has acted in ‘‘wanton disregard’? of its duty 
to collect the applicable rates and charges sufficient to 
amount to an ‘‘intent’’ not to collect them, in findings based 
entirely on evidence, and sketchy evidence at that, pertain- 
ing exclusively to the other two carriers. 
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Thus as to Royal Netherlands the Board, probably with- 
out intending to do so, has produced a ruling which requires 
an ocean carrier to compare the cargo description on every 
bill of lading with that on every export declaration in 
respect of every shipment carried—a practice never before 
required by law, regulation, or custom—at the risk of being 
held automatically to have ‘‘allowed’’ a misclassification 
whenever there has in fact been one that might have been 
detected as a result of such comparison,—this without 
regard to the bona fides of the carrier’s spot checking pro- 
cedures or its genuine unawareness of any alleged wrong- 
doing. 


The Board’s wholesale misapplication of the evidence 
and its apparently inadvertent subversion of the word 
‘‘allow’’ in the governing statute is utterly unsupportable 
in fact or in law, and its decision as to Royal Netherlands 
should be vacated and set aside. 


ARGUMENT 
POINT I 


There is no evidence to support the Board’s finding 
that Royal Netherlands “allowed” persons to obtain 
transportation for property at less than regular rates 
by means of false classification or otherwise in viola- 


tion of the Act. 


As proponent of the order herein, the Board has the 
burden of establishing by substantial evidence that Royal 
Netherlands ‘‘allowed’’ the practices complained of in vio- 
lation of Section 16—Second of the Act [Administrative 
Procedure Act, Section 7(c), 60 Stat. 241, U.S. C. A., Title 5, 
$1006; and Section 10(e), 60 Stat. 243, U.S. C. A, Title 5, 
§ 1009; see Universal Camera Corp. v. National Labor Re- 
lations Board, 340 U. S. 474 (1951). 
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Substantial evidence that misclassification did in fact 
occur is a prerequisite to a finding by the Board that Royal 
Netherlands has committed any violation. Royal Nether- 
lands does not concede that any such misclassification was 
so proved, but relies on the briefs of the shipper and for- 
warder herein on this question. This brief, therefore, is 
based on the assumption, not conceded by Royal Nether- 
lands, that the shipper or forwarder did in fact obtain trans- 
portation for glass tumblers or other items on Royal 
Netherlands’ vessels at less than the regular conference 
rates otherwise applicable by means of false billing, false 
classification or otherwise in violation of Section 16. 


In overruling the Presiding Examiner’s finding that 
there was ‘‘no evidence’’ of any violation by Royal Nether- 
lands (JA 419) and in disregarding the views of public 
counsel, frankly expressed to it on oral argument that 
‘‘My personal opinion is that a system of spot checking 
designed not for just formal compliance, but with real 
compliance is sufficient’? (JA 370), the Board muddles 


through the meager evidence adduced concerning the other 
carriers only, and by some obscure concept of guilt by asso- 
ciation (the only association being as separate competing 
carriers involved in the same investigatory proceeding), 
purports to find that Royal Netherlands ‘‘allowed’’ the 
practices complained of through ‘‘wanton disregard’? (JA 
454). 


The Board correctly confirms the well-settled eviden- 
tiary standard for determining whether there has been 
an inadvertent violation of the Act (it has never been 
implied or suggested in this proceeding that Royal Nether- 
lands or the other carriers acted intentionally) : 


‘¢¢ Tt is apparent, then, that a carrier does not 
violate section 16-Second by inadvertence unless the 
evidence reveals such a wanton disregard of the 
duty to exercise reasonable diligence to collect appli- 
cable rates and charges for transportation as to 


amount to an intent to collect less than the appli- 
cable rates and charges.’ Alleged Practices of Com- 
pagnie de Navegation Cyprien Fabre (Fabre Line) 
and of Gulf/Mediterranean Ports Conference, No. 
768, 4 F. M. B. 611 (1955).’? (JA 447) 
But the Board’s decision, applied as it must be to the evi- 
dence concerning Royal Netherlands herein, has the effect 
of destroying this standard and substituting in its place 
a unique concept of strict liability. This is due to the 
fact that there is not the remotest shred of evidence, sub- 
stantial or otherwise, of any acts or omissions by Royal 
Netherlands constituting ‘‘wanton disregard of duty’’. 


A. All evidence relating to Royal Netherlands tends to 
exonerate it from any alleged violation. 


The only evidence relating to Royal Netherlands is 
contained in three pages of testimony by McGraw of 
Strachan Shipping Co. (hereinafter called ‘‘Strachan’’), 
Royal Netherlands’ agent (JA 203-207), and the bills of 
lading and export declarations covering the 15 shipments 
made on Royal Netherlands’ vessels. Far from supporting 
the Board’s burden of showing ‘‘wanton disregard’’, the 
testimony indicates an established and regular procedure 
on the part of Royal Netherlands for discovering false 
classification or erroneous freight billing. 


Only 15 shipments involved in the investigation were 
made on Royal Netherlands’ vessels, and each of them 
concededly was correctly rated for ocean freight in accord- 
ance with the classification and rates specified in Confer- 
ence Tariff 7, applicable to the commodity items as de- 
scribed in the bills of lading by the shipper or freight 
forwarder (JA 404-405). In respect of only 3 of these 15 
shipments would the shipper’s description in its export 
declaration, if noted by the carrier’s clerks and compared 
with the bill of lading description, conceivably have sug- 
gested any possible misclassification. 
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The uncontradicted evidence establishes that Strachan 
followed a normal office procedure of ‘‘spot checks’? (com- 
parisons), between bills of lading and export declarations 
on shipments carried by Royal Netherlands’ vessels (JA 
206) ; that it was Strachan’s practice, whenever any doubt 
arose as to whether a commodity was properly classified, 
to compare the shipper’s bill of lading description with 
the description appearing in his export declaration and to 
consult with the shipper or forwarder and attempt to clear 
up any error (JA 205) ; that Strachan received no inquiries 
during the period in question from the forwarder or the 
shipper as to tariff classifications for these products, but 
only requests for rates on ‘‘tumblers, * * * jars, bottles, 
and other specific items’’ (JA 206); and that the shipper’s 
classification of goods in each of the 15 Royal Netherlands’ 
bills of lading was clear and unambiguous on its face. 


Public counsel did not ask McGraw, and the record does 
not disclose, whether any spot checks were made as to the 
three shipments (out of 15 shipments over a period of about 
six months) where such checks might possibly have led to 
further inquiry. The undisputed fact is that the shipper’s 
description of the goods in the other 12 bills of lading was 
correct and did not involve any misclassifications. 


In short, there was 1) no evidence before the Board with 
respect to Royal Netherlands other than affirmative testi- 
mony of its customary spot checking and comparison pro- 
cedures; 2) a complete absence of any circumstance which 
might reasonably be expected to raise any doubt or sus- 
picion on its part; and 3) the bare fact that out of the 15 
shipments on Royal Netherlands’ vessels, only three cases 
of misclassification might conceivably have been discovered 
by comparison of bills of lading and export declarations, 
had such documents by chance been in its agent’s hands at 
the same time. 


In many respects the Board’s report is favorable to 
Royal Netherlands, containing a number of concessions 
which also tend to exonerate it. Said report: 
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(a) Concedes that there is no evidence that any of 
the glassware items shipped were ever shown to officials 
of the carriers for decision as to the proper tariff rating; 
that the carriers did not have and were not informed what 
the inland bills of lading or inland tally sheets showed; 
and that the only source from which the carriers might 
have discovered any attempted misclassification was the 
export declarations (JA 439). 


(b) Concedes that any variance between the bills of 
lading descriptions and export declaration descriptions of 
the same property was not noticed because the declaration 
does not always accompany the bill of lading and they were 
not always brought together and compared (JA 439). 


(c) Concedes that while the carrier’s office procedures 
permitted a discovery of questionable variances, they were 
‘‘not coupled with additional evidence of knowledge about 
false billing practices generally’? (JA 451). This admis- 
sion means that unless actually alerted by its practice of 


“‘spot checking’’ this petitioner had no knowledge that 
any false billing practices were being attempted with rela- 
tion to any shipments on its vessels. 


(d) Concedes that the problem is to determine whether 
the carriers were sufficiently alerted to the significance 
of any variances in classifications even without such evi- 
dence of additional knowledge, to justify a finding that 
they purposely kept themselves in ignorance by not inspect- 
ing the cargo and checking documents more diligently, and 
thus allow the shipper to obtain transportation at less than 
the established rate (JA 451-452). Petitioner was never 
alerted to any variances. 


(e) Concedes that ‘‘the testimony is meager and con- 
fusing about what actually happened with reference to 
the particular shipments’’ (JA 452). This is an under- 
statement since there was no evidence at all as to what 
actually occurred with reference to the particular shipments 
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carried on Royal Netherlands vessels, except that between 
September 1, 1955 and June, 1956 its agent Strachan 
received verbal requests from the forwarder for rates on 
tumblers, jars, bottles and other specific items (JA 206). 


On what evidence, then, did the Board rely to find that 
Royal Netherlands acted in such ‘‘wanton disregard’’ of its 
duties as to amount to ‘‘an intent’’ to charge less than 
applicable rates? 


B. The evidence relied on by the Board in finding against 
Royal Netherlands relates exclusively to the other 
carriers. 


The Board proceeds in ‘‘wanton disregard’’ of its judi- 
cial function to lump together all of the evidence, making 
little or no effort to distinguish between the three carriers, 
with the result that its finding of a violation by Royal Neth- 
erlands rests solely upon its garbled summation and treat- 
ment of evidence in no way pertaining to Royal Nether- 


lands (eg. JA 452-453). 


The Board arbitrarily ‘‘inferred’’ an ‘‘intent’? (JA 
453) on the part of Royal Netherlands to permit the 
shipper and forwarder to obtain less than the applicable 
rates from the following statements of fact in its report, 
all of which are flatly untrue as to Royal Netherlands and 
unsupported by any evidence: 


1. ‘‘The entire picture, in the words of the carriers’ 
counsel and witnesses is one of abnegation of any respon- 
sibility for making a serious effort to determine the truth’’ 
and the ‘‘carriers’ own excuses show a wanton disregard 
of any kind of duty to exercise reasonable diligence in en- 
forcing procedures which would minimize deceits and falsi- 
fication of documents’’ (JA 453). There is nothing in 
the record supporting such statements as concerns Royal 
Netherlands or its counsel. McGraw, the only witness for 
or against Royal Netherlands, testified to reasonable office 


13 


procedures and made no excuses of any kind, nor had he 
any occasion to do so. 


2. ‘‘The carriers’ intent to avoid their duty is inferred 
from their refusal to rely on their own processes of dis- 
covery and on their own personnel’’ in the detection of prac- 
tices proscribed by Section 16 (JA 453). There is no evi- 
dence or suggestion of any refusal by Royal Netherlands 
to rely on its processes of discovery or on its agent’s 
personnel. 


3. ‘‘Where variances in documents were shown they 
[the carriers] neglected to restrain or prevent the mis- 
classification simply by taking the shipper’s or the for- 
warder’s word as the result of verbal discussions or con- 
sultations and letting it go at that’’ (JA 453-454). There 
is no evidence that a single variance in documents was 
shown to Royal Netherlands’ agents nor was there any 
evidence that they had any such verbal discussions or 
consultations with the shipper or forwarder. 


4, The Board states that Royal Netherlands had been 
‘¢alerted’’? by such ‘‘verbal discussions’’ to the ‘‘unjust 
means of falsification of documents’’ engaged in by the 
shipper and forwarder and did not take action. Since 
Royal Netherlands and its agents had had no such verbal 
discussions the finding that this carrier had been alerted 
lacks any factual basis. Hence, there was never any 
occasion for it to ‘‘open packages”’’ or ‘‘ask for articles 
to be visually inspected’? (JA 454). It has never been 
suggested that verbal discussions or consultations which 
another carrier (Lykes) had with the shipper or forwarder 
involved Royal Netherlands or was participated in by any 
of its representatives. 


5. Finally, the Board fuses and confuses all of the 
evidence before it, from whatever source and regardless 
of to whom it may be applicable, and conjures up three 
findings of fact which it applies to Royal Netherlands and 
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which it advances as the sole basis for its accusation of 
‘‘wanton disregard of duty’’: 


““(a) ineffective office procedures, 


(b) total reliance on shippers for discovery of 
the truth, and 


. failure to inspect cargo when alerted’? (JA 
454). 


As demonstrated above, findings of ineffective office pro- 
cedures or that Royal Netherlands ever was so ‘‘alerted’’ 
are based solely on evidence applicable exclusively to the 
other carriers. The allegation of ‘‘total reliance on ship- 
pers’’, whether or not applicable to others, flies in the face 
of affirmative and uncontradicted testimony as to Royal 
Netherlands’ regular and customary procedure of docu- 
ment comparison and spot-checking. Indeed, carriers are 
entitled to rely on the description of goods as inserted 
by the shippers in bills of lading, unless alerted (as Royal 
Netherlands was not) to some significant discrepancy or 
error or other indication of attempted fraud. 


The foregoing demonstrates the Board’s persistent 
practice of imputing to Royal Netherlands the acts, omis- 
sions, office procedures, and testimony of other carriers, 
their agents and representatives, when in fact each such 
imputation is flatly untrue as to Royal Netherlands and 
unsupported by any evidence. We need not speculate as 
to what prompted such irregular and shocking treatment 
of the evidence. Whatever the cause, it is, we submit, 
overwhelmingly clear that the Board has not produced a 
just result as to Royal Netherlands, and that its order 
should be vacated and set aside forthwith. 
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POINT II 


The Board by its ruling as to Royal Netherlands 
implies a standard of strict liability that contravenes 
the plain meaning of the Act. 


The Board in its order of November 21, 1960 sets out 
no explicit standard of diligence to which carriers are 
held, but asserts certain specific factual situations which, 
it claims, constitute ‘(wanton disregard’’. As aforesaid, 
none of these facts on which the Board’s decision is 
expressly founded (ineffective office procedures; total 
reliance on shippers; failure to inspect when alerted [JA 
454]) relates in any way to Royal Netherlands. 


Applied to the facts which are in the record relating 
to Royal Netherlands, the Board’s decision means that 
whenever there has been in fact a misclassification which 
might have been detected by a carrier following a practice— 
not heretofore required by law or custom—of checking each 
and every export declaration against the corresponding bill 
of lading in respect of each and every shipment on its 
Line, then regardless of the carrier’s customary procedure 
of comparison and spot checking, and its total innocence 
of wrongdoing, it has automatically been guilty of ‘‘wanton 
disregard’? amounting to an intent to ‘‘allow’’ the mis- 
classification. 


Such a ruling would remove the requisite element of 
‘‘complaisance’’ on the part of the carrier and in so doing 
render meaningless the word ‘‘allow’’ in Section 16-Second 
of the Act. Prince Line v. American Paper Exports, 55 ¥F. 
2d 1053, 1055 (2d Cir. 1932) (“unless the carrier is com- 
plaisant to some unfair means used to obtain the lower rate 
it has not violated the section.’?) Such a ruling would also 
abrogate the concept of innocent inadvertence recognized 
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by the Board in Practices of Fabre Line and Gulf /Mediter- 
ranean Conferences, supra, 4 F. M. B. 611, 637 (1955). 


There is no indication in its decision and order that the 
Board intended to do such violence to this language. On the 
contrary, it recognizes the well-settled principle that the 
element of willfulness is essential to the meaning of 
‘‘allow’’, and reiterates its own rule that inadvertence, 
except for ‘‘wanton disregard’, does not violate Section 16 
(JA 447). Indeed, the Board purports (in fact, takes pains) 
to follow the rule laid down in the Fabre case by attempting 
to establish ‘‘wanton disregard’’ in order to render action- 
able what would otherwise be mere inadvertence. 


Even assuming, although there is no such proof in the 
record, that Royal Netherlands would have been alerted to 
alleged misclassification practices by comparison of the 
three bills of lading with the shipper’s corresponding ex- 
port declarations, the Board nowhere in its order asserts 
that due diligence on the part of the carrier requires com- 
parison of every bill of lading with the export declaration 
for such shipment. Nor does any such rule exist. There 
is no present requirement—legal or otherwise—that in 
the absence of suspicion or doubt, or occasion for sus- 
picion or doubt, as to the propriety of classifications a 
carrier must, in connection with every shipment, review 
the description of cargo in each export declaration fur- 
nished it, ascertain the rates and charges applicable thereto 
by reference to the governing tariffs and then cross-check 
such rates against those already applied to the cargo on the 
basis of the bill of lading description. 


Export declarations are required by the U. S. Depart- 
ment of Commerce for statistical purposes only. Delivery 
of a copy of his export declaration by the shipper to the 
carrier before loading and attachment thereof by the car- 
rier to the vessel’s outward manifest after the cargo is 
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loaded for purposes of clearance, simply constitutes part 
of the enforcement procedure by which the shipper is re- 
quired to give proper statistical information to the Depart- 
ment of Commerce, 


The Board concedes that the bills of lading and export 
declarations do not necessarily come to the carriers to- 
gether and are not always in their custody at the same 
time, and that the descriptions contained in the export 
declarations ‘‘do not necessarily conform to those in tariffs, 
and it is entirely possible to check a declaration against a 
bill of lading and not find an inconsistency when in fact 
there is a false classification’? (JA 439, 450). 


Whether the Board’s citation of Rates from United 
States to Philippine Islands [Docket No. 585], 2 U. S. M. C. 
535 (1941) (JA 447), indicates a purpose to apply to Royal 
Netherlands the standards of document comparison 
obliquely referred to in that case, is not made clear. In any 
event, the reference, to Docket No. 585 is inapt. In the Philip- 
pine Rates case, the carriers had actual knowledge through- 
out the protracted period involved that rayons had been, and 
were being, regularly shipped and substantially underbilled 
as cotton piecegoods and, nevertheless, failed to take any 
steps to check up on or correct the obvious misbillings. In 
reaching its conclusion that the carriers willfully and know- 
ingly allowed the shippers lower than proper rates in viola- 
tion of Section 16-Second, the Commission pointed out: 


(a) That there had been numerous communica- 
tions and interviews between the shippers and the 
carriers’ Conference organization on the subject of 
misbilling (541); 


(b) That the carriers themselves in Conference 
meetings had fully discussed the misbilling prac- 
tices and conduct which the Commission eventually 
condemned (541-2) ; 
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pine Rates case, the carriers had actual knowledge through- 
out the protracted period involved that rayons had been, and 
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steps to check up on or correct the obvious misbillings. In 
reaching its conclusion that the carriers willfully and know- 
ingly allowed the shippers lower than proper rates in viola- 
tion of Section 16-Second, the Commission pointed out: 


(a) That there had been numerous communica- 
tions and interviews between the shippers and the 
carriers’ Conference organization on the subject of 
misbilling (541); 

(b) That the carriers themselves in Conference 
meetings had fully discussed the misbilling prac- 


tices and conduct which the Commission eventually 
condemned (541-2) ; 
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(c) That advices had been received by the car- 
riers from their agents in Manila to the effect that 
discrepancies in the outbound manifests had to be 
amended at the direction of Manila customs (540-1) ; 
and 


(ad) That the carriers during the period in ques- 
tion were subject to the special rule of their Con- 
ference which required the filing of a copy of the 
shipper’s export declaration and issuance of a per- 
mit by the carriers before they should receive the 
goods or sign the bill of lading (537, footnote 5). 


None of these factors, nor any remotely comparable 
factors, exist with respect to Royal Netherlands on this 
record or in fact. 


The Board’s citation of Rates from Japan to United 
States [Docket No. 551], 2 U. S. M. C. 426 (1940) (JA 448), 
is equally inappropriate in view of the nature of the evidence 
regarding Royal Netherlands. In the Japanese Rate case, 
the investigation of the Commission revealed a wholesale 
pattern of behavior on the part of the carriers involved over 
a long period of time, wherein a special tariff rule, that all 
cargo was to be measured or weighed by sworn measurers 
appointed by the carriers, was completely ignored. Not 
even a casual attempt was made by the carriers to inquire 
into possible understatements of weight, measurement or 
value of cargo, even after the carriers received the Com- 
mission’s notice of investigation and after hearings had 
taken place. 


The Board’s reference to the Commission finding in that 
case of ‘‘carriers purposely keeping themselves in ignor- 
ance of false billing to shippers in order to deny actual 
knowledge’’ has no bearing on Royal Netherlands’ posi- 
tion in the present case. Here, there is no record of 
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notoriously widespread misclassification (if indeed there 
is any misclassification) or persistent failure to check it. 
There is no specific tariff or other rule requiring that 
all export declarations must be compared with all bill of 
lading cargo descriptions, nor is there any evidence what- 
soever that would even remotely tend to show Royal Nether- 
lands had ‘‘purposely’’ kept itself in ignorance of any 
misdoings on the part of shippers or forwarders, or that 
it had been alerted in any way to the alleged misclassifica- 
tions. 


It would be a drastic innovation of dubious enforcement 
value to require carriers to compare all bills of lading with 
the corresponding export declarations. In any event this 
would require legislative consideration and action so long 
as the word ‘‘allow’’ remains in Section 16-Second. Even 
in this connection Public Counsel considered such a require- 
ment uncalled for (J A 370) and the Examiner held that 
no legal nor company requirement for such comparison 
exists (J A 418). 
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CONCLUSION 


The Order of the Federal Maritime Board of No- 
vember 21, 1960, should be declared invalid, enjoined, 
and set aside insofar as it relates to Royal Netherlands 
Steamship Company. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Did the Federal Maritime Board correctly find that 
Houston Freight Forwarding Company, Inc., and Bartlett- 
Collins Company obtained the transportation of property 
at less than the established rate by means of false classifi- 
cation, false billing, or other unfair device? 

2. Did the Board correctly find that the false classifica- 
tion was “knowingly and willfully” committed? 

3. Did the Board correctly find that Lykes Bros. Steam- 
ship Co., Inc., and Royal Netherlands Steamship Company, 
common carriers by water, “allowed” persons to obtain the 
transportation of property at less than the established 
rate within the meaning of section 16 of the Shipping Act, 
1916? 

4. Did the Board have jurisdiction to issue the order 
of December 23, 1960? 

5. Was there error in denying petitioner’s motion for a 
bill of particulars? 


6. Was there error in refusing to accept “specimen” 
evidence? 

7. Did the Board err in refusing to admit evidence 
offered by petitioner? 
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COUNTERSTATEMENT OF CASE 


On September 20, 1956, the Federal Maritime Board 
(Board)? ordered an investigation into suspected violations 
of section 16 of the Shipping Act, 1916, (46 U.S.C. 815), 
involving shipments of tumblers and other manufactured 
glassware products “during September 1955 and there- 
after.” (J.A. 2-4). That order named as respondents a 
shipper, Bartlett-Collins Company (“Bartlett”), a freight 
forwarder, Houston Freight Forwarding Company 
(“Houston”), and three common carriers by water, Lykes 
Bros. Steamship Company (“Lykes”), Royal Netherlands 
Steamship Co. (“Royal”) and Compania Anonima Ven- 
ezolana de Navegacion (“Venezuelan”). The hearing ex- 
aminer assigned to the investigation (Docket 802) notified 
all respondents that hearings would be held in Houston, 
Texas, on December 3, 1957. On November 19, 1957 the 
Examiner postponed the hearing date until further notice 
(JA 393). On February 24, 1959, the matter was set for 
hearing and testimony was taken in Houston, Texas, from 
March 10 through March 13, 1959. At the request of re- 
spondents, further hearings were held in Washington, 
D. C., on June 11 and 12, 1959. (JA 395). 

Following those hearings and after briefs and oral argu- 
ment to the Board, the Board by Report and Order of 
November 21, 1960 (JA 435-459) found that Bartlett and 
Houston had obtained the transportation of property at 
less than the established rate by means of knowing and 
wilful false classification in violation of section 16. It 
also found that the respondent carriers had “allowed” 
Bartlett and Houston to do so, and the carriers had vio- 


1 Effective August 12, 1961, the Federal Maritime Board was 
abolished and its functions and duties under the Shipping <Act, 
1916, were transferred to a new agency, the Federal Maritime 
Commission, by Reorganization Plan No. 7 of 1961, H. R. Doc. 
187, 87th Cong., 1st Sess. We use the name “Board” throughout 
this brief regardless of the tense of the sentence. 


(1) 
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lated section 16, Second of the Act. Section 16, insofar 
as it is pertinent here, provides: 


“Szo. 16. That it shall be unlawful for any shipper 
consignor, consignee, forwarder, broker, or other per- 
son, or any officer, agent, or employee thereof, know- 
ingly and wilfully, directly or indirectly, by means 
of false billing, false classification, false weighing, 
false report of weight, or by any other unjust or un- 
fair device or means to obtain or attempt to obtain 
transportation by water for property at less than the 
rates or charges which would otherwise be applicable. 


“That it shall be unlawful for any common carrier 
by water, or other person subject to this Act, either 
alone or in conjunction with any other person, direct- 
ly or indirectly: 


“First. To make or give undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect what- 
soever, or to subject any particular person, locality, 
or description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 


“Second. To allow any person to obtain transporta- 
tion for property at less than the regular rates or 
charges then established and enforced on the line of 
such carrier by means of false billing, false classifica- 
tion, false weighing, false report of weight, or by 
any other unjust or unfair device or means.” 


The Board ordered Houston, Lykes, Royal, and Vene- 
zuelan to abstain from the practices found unlawful and 
to advise the Board within 10 days of steps taken to do so. 
Houston (No. 16,173), Lykes (No. 16,1954), and Royal 
(No. 16,093) seek judicial review pursuant to the Review 
Act of 1950? of that Report and Order of the Board. 
Inadvertently Bartlett was not specifically named in the 
Order of November 21, 1960, notwithstanding the fact that 
the Board had found that Bartlett violated section 16. 
This omission was corrected by Board Order on December 
23, 1960 (JA 459-60), incorporating the Report of No- 
vember 21, 1960 and directing Bartlett to “abstain” and 


25 U.S.C. § 1081 et seg., 64 Stat. 1129 et seg. 
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“notify” in the exact terms as the Order of November 21, 
1960. Bartlett seeks review of the latter order alleging 
that the Board was without jurisdiction to issue the same 
and that certain procedural errors were made during the 
course of the administrative process. Bartlett’s special 
contentions will be discussed separately following dis- 
cussion of the issues pertinent to all petitioners. 

In general, Bartlett and Houston contend that there was 
no false classification, but if there was, it was inadvertent 
and not “knowing and wilfull” as provided in section 16. 
Lykes and Royal contend that there was no knowing and 
wilful false classification and rely on Bartlett’s and Hous- 
ton’s contentions to establish that point. Lykes and Royal 
further contend that if there was false classification, they 
were unaware of it and did not “allow” Bartlett and 
Houston to obtain the transportation of property at less 
than the established rate within the meaning of section 16, 
Second. 


A. Bartlett’s Shipments in Foreign Commerce Generally 


Bartlett has been engaged in the manufacture and sale 
of glassware products since about 1916 (JA 311) and 
maintains its office, and shipping plant at Sapulpa, Okla- 
homa (JA 223). Its products are sold in both domestic 
and foreign commerce. In the foreign trade, sales are 
made primarily through commission agents located abroad 
(JA 315). In the Fall of 1955 Bartlett commenced making 
shipments to Venezuelan customers from the Ports of 
Houston and Galveston, Texas, and engaged Houston to 
handle the ocean freight forwarding services (JA 170). 
Between September 1955 and the date of the investigation 
approximately 240 shipments of glassware by Bartlett to 
Venezuela had been handled by Houston (JA 192). 

Except for articles molded to special order, every glass- 
ware product manufactured and sold by Bartlett was dis- 
played in one catalogue published annually (JA 195) 
entitled “Crysran Guassware, Pressep anp Brown Tasie 
Guassware, Horen ann Bar Giassware, KitcHen Guass- 
ware, Lamp Founts.” Bartlett also published a separate 
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catalogue showing various decorations which could be 
placed on the items displayed in its crystal glassware 
catalogue. Copies of Bartlett’s crystal glassware cata- 
logues for 1955 and 1956 were in the record as Exhibits 
22 and 23. Never in its history had Bartlett published 
a sales catalogue for packaging containers (JA 312). No- 
where in its annual crystal glassware catalogue is refer- 
ence made to packaging containers nor is there a sug- 
gestion that any of Bartlett’s products may be used as 
such (JA 315). 

The record before the Board contained evidence con- 
cerning 44 shipments selected at random from all ship- 
ments made September 1955 to December 1956.5 Eighteen 
of the selected shipments were transported by Lykes, 14 
by Venezuelan, and 12 by Royal. 

When Bartlett received an order from its agents for the 
shipment of its products in the foreign trade it either 
filled the order from existing stock in Sapulpa or manu- 
factured the articles desired (JA 312, 313). Each such 
order was described on a loading tally by quantity of 
individual articles and by the article number and written 
description appearing in the crystal catalogue. The load- 
ing tallies were in all cases prepared by Bartlett’s loading 
department in Sapulpa. (JA 198, 319). Thereafter. Bart- 
lett’s traffic department prepared the required inland 
bill of lading from information on the loading tally for 
shipment by truck from Sapulpa to the port of departure, 
either Houston or Galveston (JA 319). The loading tally 
and inland bill of lading were then sent to the forwarder, 
Houston, who prepared the required ocean bill of lading 
and export declaration for each shipment. Houston’s wit- 
ness and owner, Mr. Puig, testified that all the ocean bills 
and export declarations were prepared by Houston from 
information on the loading tally, the inland bill of lading, 
or from advice received from Bartlett orally in advance 
(JA 164-65, 176). Houston then would send a copy of 


3 Each ocean bill of lading was referred to as a separate ship- 
ment in the Board proceeding and is so treated in this brief. 
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the ocean bill to Bartlett with a statement of charges 
applicable to the shipment (JA 165). The export declara- 
tion and ocean bill for each shipment were delivered to the 
ocean carrier who allegedly checked the freight rating 
assigned by Houston on the ocean bill and filed the export 
declaration with the Collector of Customs (JA 90, 91). 


B. The Applicable Ocean Tariffs 


For the period under investigation the ocean freight 
rates on all shipments to Venezuela were governed by the 
provisions of United States Atlantic & Gulf-Venezuela and 
Netherlands Antilles Conference Freight Tariff No. Ven 6 
(Tariff 6) through December 13, 1955 and thereafter by 
United States Atlantic & Gulf-Venezuela and Netherlands 
Antilles Conference Freight Tariff No. Ven 7 (Tariff 7 ) 
(Ex. 10, 12). Lykes and Royal were members of that 
conference and Venezuelan concurred in the conference 
tariff (JA 324). Both Tariff 6 and 7 contained three 
classifications of glassware relevant to the issues here. 
During the period of time encompassing the shipments 
in evidence, the commodity descriptions for those classi- 
fications were substantially the same in each tariff, and 
were: 


Commodity—Item 115 + 


Bottles or jars, Empty, Glass (Not cut glass or 
vacuum), with or without their equipment of 
Caps, Covers, Stoppers, or Tops (not Rubber 
Nipples,) viz: 


Actual value not over $300 per 2000 pounds 


Not exceeding one gallon capacity and so de. 
clared by shipper in B/L. 


«As amended by Supplement 8 to Original Page 18 of Tariff 
6, effective September 12, 1955 and carried over into Tariff 7 
(Original Page 13) when it replaced Tariff 6 on December 14, 
1955. 


Item 1000 
Glassware, N.O.S., viz: ° 
Actual value not over $200 per freight ton (See 
Item 2(1)). 
Item 1000 
Tumblers, viz: ° 
Glass, viz: 
Actual value not over $200 per 40 cubic feet 
(See Item 2(1).) 
Actual value over $200 per freight ton (as 
glassware) 

In both tariffs, “Tumblers” took Class Rate No. 8; 
“Glassware N.O.S. (value not over $200 per freight ton) 
took Class Rate No. 7; and “Bottles or Jars” took a 
special commodity rate. The Class Rate tables appear at 
page 28 (as amended by Supplement No. 3) for Tariff 
6 and at Original Page 31 for Tariff 7. The tariff rates * 
to the Venezuelan ports of Puerto Cabello, Maracaibo, 
and Quanta, to which Bartlett’s products were shipped 
(JA 412-413) were as follows: 


Commodity Puerto Cabello Maricaibo Guanta 


Glassware N.O.S. Tariff 6) $23 $25 $26 
Tariff 7) 26 26 30 


Tumblers Tariff 6) 20 23 
Tariff 7) 22 26 


Bottles or Jars, Tariff 6) 17 20 
Empty, glass, etc. Tariff 7) 17 21 


8 As amended by Supplement 4 to Original Page 39 of Tariff 
No. 6, effective February 1, 1954 and carried over into Tariff 7 
(Original Page 43) when it replaced Tariff 6 on December 14, 
1955. 


6 As amended by Supplement 9 to Original Page No. 57 of Tariff 
G, effective February 1, 1954, and carried over into Tariff 7 
(Original Page 63) when it replaced Tariff 6 on December 14, 
1955. 


7 Computed in dollars per ton as freighted—i.e., 2,000 Ibs. or 
40 cubic feet. “Bottles or Jars” valued under $350 per 2,000 Ibs. 
are shipped only on a weight basis. The other two items are 
shipped weight or measurement, whichever is greater. 
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The applicable tariffs provided three unambiguous defi- 
nitions concerning Bartlett’s glassware products. The 
articles were either “tumblers,” “Bottles or jars” or “glass- 
ware N.O.S.” (Not otherwise specified). 


C. The Export Declarations 


The Secretary of Commerce is charged by law, 15 U.S.C. 
§173, with the duty to maintain complete records of all 
goods, wares, and merchandise exported from the United 
States and to report annually to the Congress. To aid him 
in fulfilling that duty the Collector of Customs is directed 
not to clear any vessel from a port in the United States 
until the required manifest is submitted to the Collector, 
15 U.S.C. §174 (Firrz). 

Pursuant to the statutory mandate of 15 U.S.C. 173, the 
Department of Commerce and Navigation of the United 
States, 15 C.F.R. § 30.1-30.49. Section 30.7 states that the 
required statistical information “shall be compiled from 
the Shipper’s Export Declaration,” and requires the decla- 
ration to be prepared by the shipper, owner, consignor, or 
the duly authorized agent thereof. Section 30.30 requires 
that the shipper’s export declaration be filed along with 
the ship’s manifest by the master of a ship in export 
trade. Except for the special provisions of section 30.31 
regarding incomplete manifests and the requirement for 
posting a bond, no ship will be granted clearance from a 
port in the United States until the completed ship’s mani- 
fest and Shipper’s Export Declarations are filed with the 
appropriate Collector of Customs. 

In order to facilitate the compilation of the statutorily 
required statistics the Department of Commerce pub- 
lishes Schedule B, statistical classification of domestic 
commodities exported from the United States, 15 C.F.R. 
30.8(b), in which entries taken from the shipper’s export 
declaration are to be made concerning articles manufac- 
tured in the United States and which are being exported. 
The January 1, 1952 edition of Schedule B was the effec- 
tive document during the period encompassed by the 
Board’s investigation (JA 30). 
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The pertinent specific commodity descriptions for the 
type of glassware shipped by Bartlett commence at page 
507 of the above Schedule B and are: 

Schedule B No. Description 
523098 Flat Glass and products not elsewhere 
specified 
523600 Other unfilled glass containers 


523710 Tumblers, drinking glasses, and 
stemware: Machine made 


624012 Machine made glassware 


D. The Inland Bill of Lading 


A third document which described each of Bartlett’s 
shipments from Sapulpa to Venezuela and required by law 
was the inland bill of lading covering the movement of 
each shipment from Bartlett’s plant to the port of de- 
parture. Pursuant to the Examiner’s instructions an illus- 
trative inland bill of lading pertaining to a Venezuelan 
shipment was furnished by Bartlett as late-filed Exhibit 
95. That document appears to have preprinted thereon a 
list of commodities manufactured by Bartlett which its 
employees use to designate the exact article and amount 
shipped (JA 319). Among the several preprinted com- 
modities listed on the illustrative inland bill of lading are 
the following: 


“Cartons glassware, other than cut N.O.I.BN”* 
“Cartons glass Tumblers. N.O.I.B.N.” 
“Cartons glass Jars, N.O.S.” 


E. Evidence in the Record Below as to Misclassification 


Pursuant to a subpena duces tecum, Houston produced 
its files relating to certain shipments of Bartlett to Vene- 
zuela which were handled by Houston. With the concur- 
rence of the parties there was read into the record in- 
formation from the inland bills of lading, loading tallies, 


® Not Otherwise Indexed by Name. 
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ocean bills of lading, and the shipper’s export declara- 
tions concerning the identification or description of the 
articles making up the various shipments. (JA 116-163). 
This information is set forth in tabular form at pages 
420-434 of the Joint Appendix. 


1. Shipments Via Lykes 


Evidence in the record as to 8 shipments carried on 
Lykes vessels consists of information from copies of the 
loading tallies, inland bills of lading, export declarations 
and ocean bills of lading. The evidence shows that the 
8 shipments ® consisted of approximately 1406 cartons of 
Bartlett’s products shipped during April 1956. Of these 
1406 cartons, 1261 were described on the ocean bill of lad- 
ing as “empty glass jars” or “glassware, jars of less than 
1 gallon capacity,” while the remaining 145 cartons were 
classified as “glassware tumblers.” The export declara- 
tion identified these same shipments as 1112 cartons of 
“glass tumblers” (Schedule B No. 523710), 75 cartons of 
“machine made glassware” (Schedule B No. 524012), and 
219 cartons ™ of “other unfilled glass containers” (Sched- 
ule B No. 523600). On the inland bill of lading, they 
were listed as 1170 cartons of “glass tumblers NOIBN,” 
and 229 cartons of “glassware other than cut NOIBN.” 
The loading tallies broke the 8 shipments down as 
follows: 1101 cartons of various size “tumblers,” 78 car- 
tons of “beverage sets,” 12 cartons of jugs (pitchers), 
12 cartons of nappies (serving bowls), 16 cartons of “salt 
and pepper shakers,” 78 cartons of assorted “vases,” 12 


° Houston files Nos. 2855, 2883, 2884, 2885, 2887, 2888, 2893, 
and 2894 (JA 117-133). 


20 Of the 145 cartons designated “tumblers” on the ocean bill 
of lading, Bartlett on the loading tally designated 75 as com- 
prising “Vases” (JA 132). 


Export declaration and ocean bill not in accord with inland 
bill. (JA 125-126) HF 2887. 


2 Loading tally not in accord with other documents in HF 
2884 (JA 127, 128). 
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cartons of “cookie jars,” 4 cartons of “sherbet glasses,” 
and 2 cartons of “ash trays.” 

On two other shipments carried by Lykes, for which 
only the ocean bills of lading and the export declaration 
were available, 774 cartons were described as “empty 
glass jars under one gallon capacity” on the ocean bill 
of lading. The same 774 cartons were entered on the 
export declarations as “glass tumblers” (Schedule B No. 
523710). 

On the one remaining shipment of Bartlett’s products 
carried by Lykes, 208 cartons were described on the ocean 
bill of lading as “empty glass jars,” but on the export 
declaration the entry was “208 cartons glass tumblers” 
(Schedule B No. 523710). The same 208 cartons were 
carried on the inland bill of lading and the loading tally 
as “tumblers.” 


2. Shipments Via Royal 


The information in the record as to shipments carried 
by Royal, again consisting of information from copies 
of the inland and ocean bills of lading, loading tallies, 
and export declarations establishes that between Novem- 
ber 1955 and January 1956 at least 3385 cartons of Bart- 
lett’s products were carried on Royal’s ships under eight 
(8) ocean bills of lading.* They were described on the 
ocean bills of lading as comprising 3385 cartons of “empty 
glass jars under 1 gallon capacity.” Those same ship- 
ments were described on the export declarations as com- 
prising 3385 cartons of “other unfilled glass containers 
(new) jars and jugs,” Schedule B No. 523600, other un- 
filled glass containers. On the inland bills of lading they 
were described as 2005 cartons of “glass tumblers, 
NOIBN” and 1380 cartons of “glassware, other than cut, 
NOIBN.” Finally the same shipments were carried on 
the loading tallies as 1972 cartons of various size “tum- 
blers,” 65 cartons of “assorted vases,” 17 cartons of “ash 


13 Houston files Nos. 2524, 2524, 2530, 2531, 2556, 2621, 2623, 
2648 (JA. 147-163). 
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trays,” 426 cartons of “jugs” (pitchers), 20 cartons of 
“plates,” 20 cartons of “creamers,” 20 cartons of “sugars,” 
90 cartons of “beverage sets,” 580 cartons of “flower 
bowls,” 84 cartons of “cookie jars,” 66 cartons of “salt 
and peppers,” 10 cartons of “nappies” (serving bowls), 
and 2 cartons of “reamers” (fruit juicers). 

For two shipments in February 1956 “ the ocean bills of 
lading showed 805 cartons of “glassware (Tumblers).” 
Of these 805 cartons, 669 cartons were described on the 
export declarations as “glass tumblers,” Schedule B No. 
523710, but 136 cartons were described as “table glass- 
ware, machine made,” Schedule B No. 524012. The same 
805 cartons were carried on the inland bills of lading as 
669 cartons of “glass tumblers, NOTBN” and 136 cartons 
of “glassware other than cut NOIBN.” Finally on the 
loading tallies they were identified as 669 cartons of 
various size “tumblers,” and, 40 cartons of “Vases,” 5 
cartons of “Jugs” (pitchers), 60 cartons of “Salt and 
peppers,” 1 carton of “Coasters,” 8 cartons of “caster 
cups,” 4 cartons of “sherbets,” 8 cartons of “Reamers,” 
10 cartons of “ash trays.” 

On an additional shipment in September 1955* there 
were identified on the ocean bill of lading 190 cartons 
of “empty glass jars;” while on the export declaration 
that shipment was described as 190 cartons of “cookie 
jars machine made,” Schedule B No. 524012. The loading 
tally description of that shipment was 160 cartons of 
“tumblers,” 20 cartons of “salt and peppers” and 10 car- 
tons of “jugs”—no inland bill of lading concerning that 
shipment was available. Two more shipments were car- 
ried by Roval** in March 1956. The ocean bills of lading 
showed 362 cartons of “empty glass jars, NOS,” export 
declarations carried 200 cartons of “tumblers, drinking 
glasses, etc.,” Schedule B No. 523710 and 162 cartons of 


14 Houston files No. 2734, 2746 (JA 152, 154). 
15 Houston file No. 2415 (JA 155-156). 
16 Houston files No. 2790, 2791 (JA 154, 155). 
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“machine made glassware, Nappies” (serving bowls), 
Schedule B No. 524012. There were neither inland bills 
nor loading tallies available for those shipments. Finally 
for two additional shipments in March” there were iden- 
tified on the ocean bills of lading 4360 cartons of “empty 
glass jars.” Yet the export declaration description of 
those same shipments was 4360 cartons of “Tumblers, 
drinking glasses and stemware, machine made,” Schedule 
B No. 523710. The loading tally description of those 
shipments was 4360 cartons of “310—10 oz. Cola,” a 
tumbler. 


3. Shipments Via Venezuelan 


As to Venezuelan the evidence in the record again con- 
sists of information obtained from copies of the ocean 
and inland bills of lading, loading tallies, and export 
declarations. The evidence shows that between October 
1955 and January 1956 at least 2144 cartons of Barlett’s 
products were carried on Venezuelan’s ships under eleven 


(11) bills of lading ** which described those shipments as 
comprising 1779 cartons of “empty glass jars under 1 
gallon capacity” and 365 cartons of “empty glass jugs.” 
These same shipments were identified on the export decla- 
rations as 1255 cartons “other glass containers” Schedule 
B No. 523600, 464 cartons “table glassware” Schedule B 
No. 524012, 425 cartons “tumblers, drinking glasses, and 
stemware machine made,” Schedule B No. 523710. On the 
inland bills of lading, those same shipments were described 
as 1645 cartons of “glass tumblers, NOIBN” and 499 car- 
tons of “glassware, other than cut, NOIBN,” and on the 
loading tally the description was 1635 cartons of various 
size “tumblers,” 66 cartons of “beverage sets,” 10 cartons 
of “sherbets,” 2 cartons of “ash trays,” 151 cartons of 
“assorted vases,” 220 cartons of “jugs,” 38 cartons of 


17 Exhibits 19, 20, 21—reproduced in Supplemental Joint Ap- 
pendix, Houston Files 2779, 2778 (JA 488, 434). 


38 Houston files No. 2440, 2441, 2498, 2499, 2614, 2615, 2616, 
2617, 2677, 2699, 2700 (JA 134-137). 
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“cookie jars,” 20 cartons of “nappies” (serving bowls), 
2 cartons of “bowl sets.” For two shipments carried by 
Venezuelan in October 1955% the ocean bill of lading 
identified 401 cartons of “empty glass jars,” but the ex- 
port declaration entry was 401 cartons, “table glassware, 
machine made, Cookie jars.” The loading tally identify- 
ing those same shipments refers only to “tumblers, sets,” 
“Jugs” (15 cartons), and “sherbets.” No “cookie jar,” the 
only jar made by Bartlett (JA 324), ever left Sapulpa for 
Venezuela in those two shipments. 

In summary, the evidence in the record from the files 
of Houston which contained complete ocean and inland 
bills of lading, export declarations and loading tallies 
establishes that between October 1955 and April 1956 at 
least 6935 cartons of Bartlett’s products were shipped 
from Sapulpa to Venezuela on the ships of Lykes, Royal, 
and Venezuelan. For all of these shipments Houston 
acted as freight forwarder. The shipments were described 
on the 27 ocean bills of lading, all prepared by Houston, 
as 6425 cartons—“empty glass jars,” 145 cartons “tum- 
blers,” 365 cartons “jugs.” The export declarations, again 
prepared by Houston, described the identical shipments as 
consisting of 1537 cartons “tumblers, ete” (Schedule B 
No. 523710), 539 cartons “table glassware” (Schedule B 
No. 524012), 4859 cartons “other unfilled containers” 
(Schedule B No. 523600). On the inland bills of lading, 
all of which were prepared by Bartlett, these same ship- 
ments were described as consisting of 4820 cartons “glass 
tumblers, NOIBN” and 2115 cartons “glassware, other 
than cut, NOIBN.” The loading tallies, again prepared 
by Bartlett employing its own crystal catalogue deserip- 
tions, identified the same shipments as comprising: 2 
4759 cartons “tumblers” (various sizes),” 244 cartons 
“beverage sets,” 668 cartons “jugs” (pitchers), 42 cartons 


2° Houston files No. 2440, 2441 (JA 145-147). 


70The difference in the total amount swhich follow, as ex- 
plained, infra, is due to minor errors of addition in certain of 
the documents from Houston’s files. 
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“nappies” (serving bowls), 82 cartons “S&P (salt & 
peppers), 291 cartons “vases” (assorted), 134 cartons 
“cookie jars,” 14 cartons “sherbets,” 21 cartons “ash 
trays,” 580 cartons “flower bowls,” 2 cartons “bowl sets,” 
40 cartons “sugars” and “creamers,” 20 cartons “plates,” 
2 cartons “reamers.” In addition to the above there was 
evidence showing that 4360 cartons of articles described 
as “cola” glasses on the export declaration and loading 
tally were shipped to breweries in Venezuela under ocean 
bills of lading identifying “empty glass jars.” 


SUMMARY OF ARGUMENT 


The Board’s investigation was undertaken to determine 
if Bartlett and/or Houston, as shipper and freight for- 
warder, had wilfully and knowingly obtained the trans- 
portation of goods by water in the foreign commerce of 
the United States at less than the applicable rate by 
means of false classification or other unfair device or 
means in violation of section 16 of the Shipping Act, 
1916, and whether the carriers, Lykes, Royal and Vene- 
zuelan had “allowed” Bartlett and/or Houston to obtain 
such transportation in violation of section 16, Second of 
the Act. 

In Point I of this brief we show that the Board cor- 
rectly found that Bartlett and Houston did in fact falsely 
classify the products of Bartlett. For 27 separate ship 
ments of Bartlett’s products there were four documen!s 
which described the articles included in each. Those doen 
ments are (1) the inland bill of lading. (2) the loading 
tally, (3) the ocean bill of lading, and (4) the exnort 
declaration. Three of the documents were in accord in 
the description of the articles included in each shipment. 
Only one, the ocean bill of lading upon which the ocean 
freight rate is computed is at variance with the other 
three documents. Because of the difference in description 
placed on the ocean bill of lading, articles involved in 
each shipment were transported at less than the appli- 
eable rate. 
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In particular, Bartlett and Houston described articles 
on the ocean bills of lading as being “jars” whereas the 
other shipping documents identified tumblers, vases, sugar 
bowls, serving dishes, salt and peppers, creamers and 
sugars, ash trays and like tableware utensils. No satis- 
factory explanation has been, or can be, offered for de- 
seribing such items as “jars” or containers on the ocean 
bills of lading, and they obviously are not used as such. 
Bartlett admits that it never manufactured an item com- 
monly called a jar other than a “cookie jar,” and that it 
never has published a container catalogue or distributed 
one to its customers in Venezuela. Bartlett did not in any 
way demonstrate that any Venezuelan purchaser of its 
products intended to use any of these tableware articles as 
packaging containers. In one instance “cola glasses” 
destined for breweries in Venezuela were designated “jars” 
on the ocean bill, whereas there is no testimony or evi- 
dence that these were to be used to package brewery 
products and it is unreasonable to assume a brewery would 
package its products in a “cola glass.” 

In Point II of this brief we show that the Board cor. 
rectly found that Bartlett and Houston intentionally, 
wilfully and knowingly, within the meaning of section 16. 
falsely classified Bartlett’s products in order to obtain 
less than the applicable ocean freight rate. Horston was 
an experienced freight forwarder, and both it and Bart. 
lett understood the applicable tariff. They disenssed the 
tariff together and in concert chose a lower rate. To 
obtain that rate they intentionally selected a false tariff 
classification. Having done this they then telephoned the 
carriers for the rate applicable to the false classification 
They did not show or describe any article to the carriers 
Bartlett and Houston argue that the tariff was ambign- 
ous. Even if that were correct—which it is not—the fact 
is they made no effort to resolve the alleged amhiguity 
with the carriers. The tariff was not ambiguous. Am- 
biguity is simply a fiction, born of the efforts of Bartlett 
and Houston to obtain a more favorable rate by falsely 
classifying the articles. 
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Bartlett further argues that the applicable tariff rate 
was too high. At the same time it admits, quite correctly, 
that this did not justify misclassification to obtain a more 
favorable rate. Thus, while stating a correct interpreta- 
tion of the law, Bartlett simultaneously attempts to ex- 
onerate itself by arguing that its actions, although un- 
justified, should somehow not be regarded as wilful and 
knowing. Bartlett’s argument clearly shows that it knew 
the proper rate, and deliberately selected a false classi- 
fication in order to obtain a more advantageous rate. 

In Point III we show the Board correctly found that 
the carriers, Lykes, Royal and Venezuelan “allowed” 
Bartlett and Houston to obtain transportation of the 
glassware at less than the applicable rate within the 
meaning of section 16, Second. Under section 16, Second, 
the carrier need only “allow” the shipper to obtain less 
than applicable rate by false classification or some other 
unjust or unfair device or means. Lykes and Royal argue 
that they could not “allow” what they did not know and 
that they did not in fact know of the false classification. 
This is no answer to the duty which the statute imposes 
upon the carriers to take at least minimum precautions 
to prevent shipper malpractices. As the Board correctly 
found, the carriers’ methods of conducting their business 
were not adequate to fulfill their statutory duty not to 
allow a shipper to obtain transportation at less than the 
applicable rate by false classification or other unjust or 
unfair device or means. Prior to the departure of each 
outbound vessel each carrier had in its possession a copy 
of the export declaration and ocean bill of lading deserib- 
ing each shipment. Due diligence would have alerted the 
carrier to the discrepancies between those documents, but 
such diligence was not exercised. 

Moreover, the carrier is under a statutory duty to file 
a complete and accurate manifest describing all export 
cargo transported by it. The manifests are usually pre- 
pared from the ocean bills of lading and are filed with 
the Collector of Customs together with the export decla- 
ration prepared by the shipper or his authorized agent. 
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The carriers were under instruction from the Department 
of Commerce to compare the export declaration with the 
vessel manifest. None of the respondent carriers pre- 
sented testimony that indicated this was done at all, much 
less that it was done in a manner that could be deemed 
sufficient to satisfy the carriers’ obligation to prevent the 
violation of section 16 by shippers. The facts in this 
record clearly show that the carriers could not under their 
procedures comply with section 16, Second, that they 
failed to exercise due diligence, and that they thus violated 
the Act. 

Points IV, V, VI and VII herein are directed to special 
contentions raised by Bartlett alone. In Point IV we show 
that the Board had jurisdiction to issue the Order of 
December 23, 1960, commanding Bartlett to abstain from 
the conduct found to be unlawful. Bartlett argues that the 
Board’s Order of November 21, 1960, incorporating the 
Board’s Report and commanding only Houston, Lykes, 
Royal and Venezuelan to abstain also terminated the pro- 
ceeding, thus divesting the Board of any further juris- 
diction over Bartlett in this controversy. Bartlett, how- 
ever, ignores section 25 of the Shipping Act which au- 
thorizes the Board to modify any order issued by it upon 
such notice as may be required. We show that the Board’s 
Order of December was nothing more than a modification 
of the November order which corrected the inadvertent 
omission, Bartlett by name. No notice was required as 
the report issued with the November order specifically 
found that Bartlett violated section 16, and clearly mani- 
fests an intent to include Bartlett in the accompanying 
order. Furthermore, the December order obviously preju- 
diced no right of Bartlett’s. 

In Point V we show the error in Bartlett’s contention 
that the denial of a bill of particulars constituted a denial 
of due process and was reversible error. This argument 
is advanced despite the fact that immediately following 
the presentation of the evidence against respondents, the 
hearings were suspended for three months to permit them 
to prepare their case in rebuttal. Bartlett at all times 
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was completely aware of the evidence it had to refute or 
explain, and it was deprived of no rights. Like all the 
other respondents, it had full notice and opportunity to 
present, and did present, its own case. 

In Point VI we show that the refusal to accept speci- 
men evidence was not error. Neither the Administrative 
Procedure Act nor the Board’s Rules of Practice and 
Procedure make provision for specimen evidence. Bartlett 
was in fact permitted to place into evidence photographs 
of the articles it manufactures. It has failed to demon- 
strate that it was in any way harmed or prejudiced by 
the refusal to admit the specimens of these articles. 

Finally, in Point VII we show there is no merit to 
Bartlett’s allegations that it was error (1) to refuse testi- 
mony as to the meaning and use of the Department of 
Commerce’s “Schedule B,” and (2) evidence as to the 
conference’s subsequent rate reduction. Schedule B in- 
formation and the use thereof is fully set forth in Title 15 
of The United States Code §173 e¢ seg. Pursuant to the 
statutory authority, the Department of Commerce has 
published extensive rules and regulations appearing at 
15 C.F.R. § 30.1-30.49. These rules and regulations speak 
for themselves and are the best evidence of their contents. 
The Board could take judicial notice of them, obviating 
any need for testimony. The Board’s refusal to hear 
such evidence was not error. 

Bartlett’s attempt to introduce evidence showing that 
the tariff rate for “tumblers” was lowered well after the 
violations under investigation had transpired, was prop- 
erly refused by the Board as being irrelevant to the issue 
here. Hither transportation of property at less than the 
applicable and established rate was wilfully obtained or 
it was not. The reasonableness of that rate is of no con- 
sequence. Moreover, even if this were an issue, the subse- 
quent reduction in no way proves the prior rate was 
unreasonable. 
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ARGUMENT 


I. There Was False Classification. 


For 27 of the shipments in evidence there were four 
shipping documents carrying a description of the articles 
shipped. These documents were (1) the ocean bill of lad- 
ing, (2) the export declaration, (3) the inland bill of lad- 
ing, and (4) the loading tally. On only one of these docu- 
ments, the ocean bill of lading, are the articles comprising 
the 27 shipments described as “jars.” They were not so 
described on any of the remaining three documents even 
though each had provision for such a classification. Hither 
the ocean bills of lading were incorrect or all three of the 
other documents were incorrect. The Board from the evi- 
dence in the record correctly found that the ocean bills of 
lading had been falsely classified in violation of section 16 
of the Act. As was held in a similar situation by the 
Second Circuit Court of Appeals, on review of a Board 
Order,” it is the controlling use of an article that deter- 
mines its classification on an ocean bill of lading. Conti- 
nental Can Co. v. United States, 272 F. 2d 312 (CA 2, 
1959). 

The evidence here establishes that the ocean bills of lad- 
ing prepared by Houston identified 6425 cartons of Bart- 
lett’s products as “empty glass jars.” (Item 115). How- 
ever, the inland bills of lading Bartlett prepared covering 
the same shipments did not list a single carton as con- 
taining “jars” despite the availability of that classifica- 
tion on the inland bills. Bartlett’s explanation for not 
identifying them as “jars” on the inland bills was, in ef- 
fect, that it made no difference—both “tumblers” and 
“jars” moved at the same rate under the inland bills. But 
this is patently unreasonable. If they were “jars,” why 
call them “tumblers,” especially since Bartlett never made 
or sold a “jar” other than a “cookie jar.” Moreover, 
Bartlett never has published a catalogue of packaging 


2 Hazel-Atlas Glass Co.—Misclassification, ete. 5 FMB 515, 
November 24, 1958, Dkt. 823. 
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containers. Although some of its products may be sealed 
with a suitable closure, nothing in the one catalogue it 
publishes so advises the prospective purchaser.” 

‘When Houston in its capacity as freight forwarder pre- 
pared the ocean bills of lading and export declarations it 
had before it only the loading tally and inland bill of lad- 
ing prepared by Bartlett. Neither document classified a 
single carton of the shipments as “jars” other than the 
“eookie jar.” And yet, Houston identified some 6425 car- 
tons on 27 ocean bills of lading as “empty glass jars.” 
Clearly this classification was not obtained from the in- 
land bill of lading, the loading tally or the crystal cata- 
logue. of Bartlett. Houston’s explanation for defying the 
obvious was no explanation at all. It said that Bartlett’s 
representative stated as to one shipment that the articles 
identified as tumblers, nappies, bowl sets, and vase assort- 
ments on the loading tally were to be used as containers. 
(JA 166). 

Bartlett introduced no evidence that showed a single 
Venezuelan consignee to be a packager of goods. In fact, 
Bartlett’s witness stated that he did not know the activity 
of Bartlett’s Venezuelan customers and doubted if even 
Bartlett’s “foreign department” did (JA 199, 319-320). 
Bartlett had three months to produce someone with this 
knowledge, and manifestly would have done so if there 
were any actual basis for its contention that the items in 
question were for packaging purposes. 

Bartlett introduced evidence that some of its domestic 
customers used its products as containers. However, it 
is clear that the primary use and sales appeal of the prod- 
ucts were as tableware, not containers. JA 230, 321). 
Bartlett also put into evidence 25 orders prepared by its 
Venezuelan sales representative in July and August 1959, 
10 of which related to shipments here in issue. (Ex. 59- 
$4; JA 450). Many of the exhibits bore handwritten no- 
tations and some indicated the size closure that could be 


22 Bartlett does, however, distribute a document indicating the 
size of closure some of its various tumblers and cola glasses may 
employ, but it does not sell such closures. 
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used with certain tumblers. The notations were said to 
have been written by an unidentified employee in the or- 
der processing section of the foreign department. The 
purpose of the cap size notation was to alert the packers 
as to the size ring gauge to use in checking the tumbler’s 
dimensions. These notations do not establish that the 
tumblers were to be used for packaging by the Venezuelan 
recipients. Bartlett failed to prove this, and the facts 
will not support any such inference. With one excep- 
tion,* the record contains nothing indicating the activities 
of the Venezuelan consignee. Taurel & Company, consig- 
nee of many of the shipments, is a Venezuelan freight for- 
warder (JA 323). Nor was any evidence introduced to 
indicate that Bartlett’s sales representative in Venezuela 
told Bartlett’s people in Oklahoma that the articles 
shipped were to be used as containers, and not as table 
glassware. 

Unlike the facts before the Court in the Continental Can 
case, supra, Bartlett never published a container catalo- 
gue, and never designated any product a “packer’s jelly 
glass.” It tortures reason to state that the controlling 
use of the several items manufactured by Bartlett was to 
be a packaging container, a jar or a bottle. Even Bart- 
lett’s witness was not prepared to make such a statement. 

It is clear that Bartlett’s argument is an afterthought. 
The products identified in its erystal catalogue and 
shipped to Venezuela, and in the loading tally documents 
as tableware, were intended to be used as tableware. This 
was the purpose ascribed to them in the manufacturer’s 
catalogue, and in fact many of them could not reasonably 
be used for anything else. If some of the articles had 
additional sales appeal for packaging, Bartlett made no 
such claim for them and that possible secondary use is in 


23 The evidence in the record a to two shipments indicates that 
some 4360 cartons of cola “tumblers,” which were classified as 
“jars” on the ocean bills of lading, were consigned to two 
Venezuelan breweries. It is hardly likely that these breweries 
intended to “package” beer in cola tumblers rather than the 
customary cans or bottles. 
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any event of no importance to the issue here. The out- 
standing fact remains that Bartlett’s tableware crystal 
was identified as such in the manufacturer’s catalogue 
and loading tally documents and this identification was 
changed on the ocean bills of lading to secure a more 
favorable freight rate. Accordingly the Board found, 
and so should this Court, that there was actual false clas- 
sification of Bartlett’s products on the ocean bills of lad- 
ing. 

No matter what Bartlett and Houston may argue as to 
propriety of classifying “tumblers” as “jars” on the ocean 
bills of lading, their contentions cannot conceivably an- 
swer the fact that the following products were also 
shipped and classified as “jars” on the ocean bills of lad- 
ing: 16 cartons of “Salt and Pepper Shakers” (JA 421); 
12 cartons of “nappies” (serving bowls) (JA 421) ; 35 car- 
tons of “jugs” (pitchers) (JA 421); 4 cartons of “sher- 
bets,” 2 cartons of “ash trays,” and 22 cartons of “jugs” 
(JA 422); 10 cartons of “sherbets” and 15 cartons of 
“jugs” (JA 426); 2 cartons of “ash trays” (JA 426); 4 
cartons of “jugs” (JA 428); 22 cartons of “bowls” and 
“nappies,” and 27 cartons of “ash trays” (JA 429); 9 car- 
tons of “jugs” and 20 cartons of “salt and pepper” shak- 
ers (JA 429); 9 cartons of “vases,” 12 cartons of “cookie 
jars,” 12 cartons of “ash trays,” and 12 cartons of “jugs” 
(JA 430); 90 cartons of “jugs,” 16 cartons of “salt and 
pepper” shakers, 5 cartons of “ash trays,” and 2 cartons 
of “reamers” (JA 430-431) ; 36 cartons of “vases,” 40 car- 
tons of “flower bowls,” and 72 cartons of “cookie jars” 
(JA 431); 20 cartons of “vases,” 90 cartons of “Jugs,” 540 
eartons of “flower bowls,” 50 cartons of “salt and pep- 
pers,” 20 cartons of “plates,” 10 cartons of “nappies,” 20 
cartons of “cream” pitchers, and 20 cartons of “sugar” 
bowls (JA 431-432); and finally 60 cartons of “salt and 
peppers,” 1 carton of “coasters,” 8 cartons of “caster 
cups,” 4 cartons of “sherbet,” 8 cartons of “reamers,” and 
10 cartons of “ash trays” were designated as “tumblers” 
on the ocean bill of lading (JA 433). 
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No explanation whatever has been offered by Bartlett 
and Houston as to these items, nor as to the shipment of 
4360 cases of “cola” tumblers to two Venezuelan brew- 
eries under the designation of “empty glass jars” when 
the tariff expressly provided a “tumbler” classification. 


IX The False Classification Was Knowingly and 
Wilfully Committed. 


Section 16 requires that the misclassification be know- 
ingly and wilfully done by the shipper and forwarder. 
“Wilfully” has been defined by the several courts of ap- 
peals to mean “deliberately, voluntarily, or intentionally” 
as opposed to inadvertently or negligently. McBride v. 
United States, 225 F. 2d 249, 254 ('CA 5, 1955), cert. den. 
350 U.S. 934 (1956), Nicastro v. United States, 206 F. 2d 
89 (CA 10, 1953), Inland Freight Lines v. United States, 
191 F. 2d 313, 316 (CA 10, 1951), American Surety Co. v. 
Sullivan, 7 F. 2d 605 (CA 2, 1925). In only a few in- 
stances does “wilfully” require a bad purpose or evil mo- 
tive. Townsend v. United States, 68 App. D.C. 223, 95 F. 
2d 352 (CADC 1938), and Fields v. United States, 164 F. 
2d 97 (CADC 1947). Section 16 requires no such evil 
intent or motive. In Finn v. United States, 219 F. 2d 
894, 900 (CA 2, 1955) the Court held that wilfully “gen- 
erally means no more than that a person charged with a 
duty knows what he is doing, it does not mean that he 
must suppose he is breaking the law.” 

There is no question that Bartlett and Houston knew 
what they were doing and acted deliberately. Houston’s 
witness, Mr. Puig, testified that he had discussed the prob- 
lem of classification with a representative of Bartlett. He 
further stated: 


“When I was approached to handle the Venezuelan 
shipments, we did discuss the descriptions in the 
tariff. I pointed out to the Bartlett-Collins Co. the 
way the tariff read. They were well aware, too, and 
they knew it. And the question came up in what the 
use was going to be.” (JA 167-168). 
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Later protestations of Mr. Puig that he did not own nor 
know how to read a tariff are incompatible with his posi- 
tion as a long-established freight forwarder and with 
other statements made by Mr. Puig that he had been 
“practically raised” in the office of his father who had 
been a freight forwarder all his life. (JA 168). 

At least one court has held that a shipper is charged 
with knowledge of the published tariffs: 


«© © © it was expressly held that the shipper was also 
charged with knowledge of the published rates. We 
think that a shipper in foreign trade is equally 
charged, and that he becomes liable for the rates as 
filed and approved if he obtains cheaper transporta- 
tion by any means unfair to his competitors.” 
(Prince Line v. American Paper Exports, 55 F. 2d 
1053, 1056, CA 2, 1932) 

So must a freight forwarder be charged with such knowl- 

edge for his business is that of arranging for the ship- 

ment of products in foreign commerce. 

Houston’s witness indicated that inquiries were made 
by telephone to ascertain from the carrier the correct 
classification for Bartlett’s products. (JA 168, 170-2, 
182-5, 190-1, 206-7). However, such inquiries were made 
not as to the correct classification for the actual item, but 
only as to the correct rate on an item described as a 
“jar.” At no time was the carrier shown a sample or 
photograph of the articles to be shipped. When asked by 
the carrier’s representative if the articles were “tumblers” 
or “jars,” Houston answered that it had been instructed 
that the articles were sold as containers. Upon that 
statement the freight rate was quoted. (JA 191). 

Houston’s witness also testified that the ocean bills of 
lading were prepared from information on the loading 
tally, inland bill of lading, and sometimes on oral advice 
from Bartlett. Since neither the loading tally nor inland 
bill of lading referred to any shipment of Bartlett’s prod- 
uets as jars or bottles, it is evident that the decision to 
identify tumblers, vases, bowls, salt and peppers, ash 
trays and other crystal tableware as jars or bottles on the 


25 


ocean bills of lading originated from the conversations 
between Houston and Bartlett. That classification can- 
not be implied even remotely from the written documents 
forwarded to Houston by Bartlett. 

Both Houston and Bartlett knew the provisions of the 
applicable tariffs and both knew that “bottles and jars” 
move at a lower rate than “tumblers” and “glassware 
N.O.8.” Furthermore, Houston with full knowledge of 
Bartlett’s products and their use, upon advice and in- 
structions deliberately described them falsely on the 
ocean bills of lading and thereby obtained a lower freight 
rate. 

The tariffs were not ambiguous nor confusing. The 
only ambiguity arose when the attempt was made to 
designate certain crystal tableware items as “bottles or 
jars” under 1 gallon capacity. Bartlett and Houston did 
this without consulting the conference that published the 
freight tariffs or the carrier that transported the prod- 
ucts as to what was actually involved. They decided 
among themselves the classification they would use and 
then merely called the ocean carrier to obtain the quoted 
freight rate for that preselected false classification. 

Even if there had been some ambiguity in the tariffs or 
confusion in the minds of Bartlett and Houston, that 
could have been cleared up quite easily by accurately in- 
forming the conference or the carriers of the nature of 
the products. Giving them the benefit of any conceivable 
doubt in this respect, the fact remains that they were 
under a duty to exercise due diligence in determining the 
proper classification and made no bona fide effort to do 
so. An act is wilfully done if it could have been avoided 
by the exercise of due diligence and foresight. Boston & 
Maine R.R. Co. v. United States, 117 F. 2d 428, 431-2 (CA 
1, 1941). 

From the facts in the record it is plain that the Board 
properly found the false classification was knowingly and 
wilfully committed by Bartlett and Houston together, for 
the sole purpose of obtaining the lowest possible rate, in 
violation of section 16 of the Act. As the Supreme Court 
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held in United States v. Illinois Central R.R. Co., 303 
U.S. 239, 242 (1938) : 


«e © © we are persuaded [wilfully] means purposely 
or obstinately and is designed to describe the attitude 
of a [person] who, having a free will or choice, 
either intentionally disregards the statute or is plain- 
ly indifferent to its requirements.” 

Throughout the Board proceeding and in its brief to 
this Court (p. 21, 32-35), Bartlett argues that the confer- 
ence rate on “tumblers” was unreasonably high. It 
sought to prove that after the period under investigation 
the rate for “tumblers” was reduced to the level of that 
for “jars.” The Board correctly excluded such evidence as 
being irrelevant to the question whether there was in fact 
any misclassification. Bartlett’s argument on this point 
demonstrates that it was fully cognizant of the estab- 
lished rates for “tumblers” and “jars” and indicates it 
undertook misclassification as its answer to what it re- 
garded to be an unreasonable rate. Though Bartlett and 
its forwarder completely understood the tariffs, the at- 
tempt was made to avoid the higher rate by designating 
Bartlett’s products as “jars” and thus obtain what Bart- 
lett thought was a more reasonable rate. There can be 
no question that such conduct was “knowingly and wil- 
fully” done for the sole purpose of obtaining the lesser 
rate. 

Assuming arguendo that the “tumbler” rate was unrea- 
sonably high, even Bartlett admits that such a rate is not 
“to be met or corrected by selecting a patently false clas- 
sification that carries a rate considered to be reason- 
able.” (Brief p. 34). But that is just what Bartlett and 
Houston did. If the conferences subsequently reduced 
the rate, this neither proves that the rate was unreason- 
ably high, nor does it absolve Bartlett and Houston from 
their knowing and wilful violation of section 16 of the Act. 
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Ill. Lykes, Royal and Venezuelan Allowed Property To 
Be Transported at Less Than the Established Rate 


Section 16, Second, Shipping Act, 1916, makes it unlaw- 
ful for a common carrier by water: 


“To allow any person to obtain transportation for 
property at less than the regular rates or charges 
then established and enforced on the line of such car- 
rier by means of false billing, false classification, 
false weighing, false report of weight, or by any other 
unjust or unfair device or means.” 

In order to “allow” a person to obtain less than the 
regular and established rate by use of false billing or 
false classification a carrier must have knowledge, actual] 
or constructive, of the material facts and then fail to take 
appropriate action. The carriers here contend they had 
no knowledge of the false classification and could not have 
“allowed” it. Our position is that they had in their pos- 
session the ocean bills of lading and export declarations 
showing the misclassifications and they kmew or should 
have known the law was being violated. 

Lykes’ witness testified that the export declaration and 
ocean bill do not necessarily come to the carrier together, 
but at some time prior to the departure of each ship the 
export declaration must arrive in order that it may be 
filed with Customs (JA 91). As previously noted, no out- 
bound vessel will be cleared prior to the filing of the ex- 
port declaration with the Collector of Customs as re- 
quired by law, 15 U.S.C. 174. Although each carrier 
claims not to require the export declaration for its own 
internal use, it does obtain a copy thereof prior to the de- 
parture of each ship. The export declaration usually ar- 
rives first and the cargo clerk notes its arrival. Later the 
ocean bill of lading arrives and the cargo clerk checks it 
against the actual cargo delivered: When the ship is 
ready to sail, all ocean bills and export declarations are 
filed with Customs unless the four-day statutory delay is 
employed. Thus, normally, at one time prior to sailing 
the carrier has both documents in its possession. 
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Each carrier presented evidence that a spot check sys- 
tem is maintained so that random export declarations and 
ocean bills of lading are compared for accuracy.“ If 
there is a discrepancy the export declaration is referred 
to for clarity, and if a problem arises the freight for- 
warder is notified. (JA 205, 209). Hach of the carrier 
respondents, Lykes, Royal, and Venezuelan, stated that 
this was generally standard operating procedure, and the 
argument is made that it is unreasonable to demand that 
the carrier do more. 

The difficulty with this position is that it leaves the un- 
suspecting carrier with no duty at all under section 16, 
Second of the Shipping Act. The Act, we submit, cannot 
be so construed. We should think in its own self interest 
the carrier would want to insure that it was receiving the 
proper freight, but in any event it cannot escape its statu- 
tory responsibilities by resort to inadequate measures, 
such as spot checking. If it elects to do so, then it should 
take the consequences. 

There is no question that the carrier’s cargo clerk or 
comparable employee at one time or another saw both the 
export declaration and the ocean bill of lading in the 
course of his normal duties. Through him the carrier 
had knowledge, either actual or constructive, of the con- 
tents of both documents. By its own admission each car- 
rier could have made itself actually are of the contents, 
and, in fact, on some other occasions did obtain actual 
notice of the documents’ contents. If agents or em- 
ployees gain knowledge or notice of a fact while in the 
performance of their assigned functions, the employer is 
charged with the composite knowledge or notice of its 
agents. United States v. U. S. Cartridge Co., 198 F. 2d 
456 (CA 8, 1952), cert. den. 345 U.S. 910 (1953); Sawyer 
v. Mid-Continent Petroleum, 236 F. 2d 518 (CA 10, 1956) ; 
19 C.J.S. Corporations §1081. As each carrier had 


24 Venezuelan’s witness testified, however, that its agent at- 
tempted to compare all export declarations against ocean bills. 
(JA 209). 
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either actual or constructive notice of the contents of the 
ocean bills of lading and export declarations, each carrier 
also had actual or constructive notice of the discrepancies 
in the cargo descriptions appearing therein. 

The spot check system employed by the carriers clearly 
was not an exercise of due diligence to insure compliance 
with section 16, Second. This was established long ago 
by one of our predecessors in the case of Rates to the 
Philippime Islands, 2 U.S.M.C. 535 (1941). For all prac- 
tical purposes, spot checking of the sort mentioned here 
is little more than an unquestioning reliance on the hon- 
esty of the shipper or freight forwarder. The carriers’ 
failure to compare the docments available to them al- 
lowed Bartlett and Houston to obtain transportation at 
less than applicable rates for numerous misclassified ship- 
ments within the period of less than a year. 

It is no answer to claim, as the carriers do, that the 
pressures surrounding the dispatch of a ship should ex- 
cuse them. The agencies which have administered the 
Shipping Act have not been unaware of these pressures. 
But there must be some minimum standard of carrier 
conduct, as otherwise section 16, Second becomes mean- 
ingless. That minimum standard is due diligence, which 
requires the taking of reasonable steps, and the failure 
to do so is tantamount to “wilful conduct.” Boston & 
Maine B.R. Co. v. United States, supra. Reasonable dili- 
gence could not have failed to reveal the numerous dis- 
erepancies in the shipping documents involved here, and 
a reasonably diligent person, who need not be an expert, 
would normally inquire as to the reason for the differ- 
ence. 

Moreover, 15 U.S.C. 174 provides that no ship will be 
cleared for departure from a United States port until 
a complete manifest of its cargo is filed with the Collector 
of Customs. Pursuant to 15 U.S.C. 173 the Department 
of Commerce by regulation, 15 U.S.C. 30.30(a), requires 
that the master of the ship file with the manifest the 
shipper’s export declarations compiled in accordance with 
Schedule B. From the information on the export decla- 
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rations the statistical information required by 15 U.S.C. 
173 is compiled by the Department of Commerce. By 
statute the description of all articles exported, and to be 
entered on the manifest, must be “a full, just, and true 
account of all articles laden” on the ship. 15 U.S.C. 174 
(FIFTH). And the data required on the export decla- 
rations “must be correct” and based on the “personal 
knowledge of the facts stated, or on invoices or informa- 
tion furnished by the principal [here Bartlett].” 30 
C.F.R. 30.7(b). 

In regard to the relationship of the ocean bills of lad- 
ing vis-a-vis the export declarations, the Department of 
Commerce has expressly spoken. In Circular Letter No. 
FT-111 dated May 24, 1950 addressed to “Steamship 
Companies, freight forwarders, and others concerned” the 
Bureau of the Census stated: 


“For shipments by vessel, present procedures require 

that a copy of the Shipper’s Export Declaration be 

presented by the exporter or his agent to the export- 

ing carrier for the purpose of preparing and check- 

ing the completeness of the vessel manifest * * *.” 
Thus, there is an additional statutory duty on the car- 
riers to compare the export declarations and ocean bills 
of lading for purposes of preparing the vessel manifest. 
They have or should have actual notice of the contents 
of all three documents. Clearly, by the exercise of due 
diligence, they could readily detect inconsistency between 
the export declaration and the ocean bill and this is par- 
ticularly true where, as here, the opportunities for such 
detection occurred frequently. 

It is submitted that the carriers failed to exercise due 
diligence in that they did not provide adequate means to 
prevent shipper malpractices, in violation of section 16, 
Second of the Shipping Act. 


25 Page 98 of Exhibit 86 in the Board record. See Lykes Brief, 
p. 6, 11. 
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IV. The Board Had Jurisdiction to Issue the Order of 
December 23, 1960. 


Bartlett contends (Brief p. 22, 23) that the Board was 
without jurisdiction to issue the order of December 23, 
1960, arguing that the Board’s prior order of November 
21, 1960, discontinued the proceedings and thereby di- 
vested it of further jurisdiction in the matter. This argu- 
ment ignores the provisions of section 25 of the Shipping 
Act, 1916 (46 U.S.C. 824), which provides in relevant 
part: 

«“* * © the Board may reverse, suspend, or modify, 
upon such notice and in such manner as it deems 
proper, any order made by it. * * °” 

The Board did not divest itself of jurisdiction over 
Bartlett merely because Bartlett was inadvertently omit- 
ted from the order of November 21, 1960. The Supreme 
Court has recognized that an administrative agency like 
the federal courts has continuing jurisdiction over mat- 
ters within its purview, and may at any time correct in- 
advertent clerical omissions after the issuance of a final 
order. American Trucking Association v. Frisco Trans- 
port Co., 358 U.S. 133 (1958). See also Davis Treatise on 
Administrative Law (1958), section 18.09. 

In the second paragraph of the Board’s Report of No- 
vember 21, 1960, the Board states: 


“For the reasons hereinafter noted, we find that all 

respondents violated Sec. 16 of the Act.” 
Bartlett was named respondent in the Board proceeding, 
and obviously knew that the Board had found that it vio- 
lated the Act, along with Lykes, Houston, Royal, and 
Venezuelan. Obviously, also, the Board intended Bartlett 
to be included in the “order of abstention” issued Novem- 
ber 21, 1960, incorporating the Board’s report and speci- 
fically naming Lykes, Houston, Royal and Venezuelan. 
When the Board became aware of the omission, a new 
order was issued on December 23, 1960, which specifically 
ordered Bartlett to do what the November 21 order de- 
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manded of the other respondents—nothing more and 
nothing less. 

The December order had no prejudicial effects on Bart- 
lett. It had already been found to have violated the Act, 
but through inadvertence was not ordered to do, or re- 
frain from doing, anything until the issuance of the Decem- 
ber order. The time within which it could seek judicial 
review of the Board’s proceeding commenced with the 
December order (5 U.S.C. 1034). The Board had statu- 
tory authority to issue that order. No notice was required 
to be given to Bartlett and it cannot conceivably show 
prejudice to any of its rights. 


V. The Denial of a Bill of Particulars Was Not Error. 


Bartlett further contends that reversible error was com- 
mitted in refusing its demand for a bill of particulars, 
or a more definite statement, on the opening day of hear- 
ings in Houston, Texas. On March 11, 1959, the second 
day of hearings, agency counsel made it abundantly clear 
that the proceeding was directed at Bartlett’s shipments 
to Venezuela on the ships of Lykes, Royal and Venezuelan 
from 1955 forward. All documents deemed pertinent by 
agency counsel concerning the alleged violations were put 
in evidence before the end of the first hearing after which 
the Examiner granted a postponement of further hearings 
to permit the respondents to prepare their case and 
present evidence on their own behalf. Three months later 
the hearings were resumed, and respondents then pre- 
sented whatever evidence or explanation they thought 
necessary. The Board’s original order of September 20, 
1956, which specifically named all respondents, was suffi- 
cient to alert Bartlett of the area of inquiry, and the 
three-month suspension of hearings was more than ade- 
quate to permit preparation of a response to the case 
presented by agency counsel. 

It has long been held that where there is a hearing at 
stages or intervals, or where a respondent has had time 
at the conclusion of the Government’s case to prepare his 
defense, the fact that no bill of particulars was required 
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does not constitute error and any such claim of error is 
without merit. Cella v. United States, 208 F. 2d 783, 789 
(CA 7, 1953), cert. den. 347 U.S. 1016. See also Montana 
Power Co, v. F.P.C., 87 U.S. App. D.C. 316, 182 F. 2d 
491 (CADC 1950), In Re Standard Distributors v. F.T.C., 
211 F. 2d 7 (CA 2, 1954), N.L.R.B. v. Remington Rand, 
94 F. 2d 862 (CA 2, 1938). Similarly, Bartlett’s com- 
plaint here is without merit. 


VI. The Refusal to Admit Articles of Glassware in 
Evidence Was Not Error. 


Bartlett next asks this Court to find reversible error 
because glassware articles proffered by Bartlett were not 
admitted into evidence. The Examiner did receive in 
evidence 18 photographs ** of some of Bartlett’s products 
showing those particular items had been used by some of 
Bartlett’s domestic customers as containers. The admis- 
sion of these photographs demonstrates that there was no 
denial of due process, nor injury or prejudice to Bartlett. 
There is no suggestion the photographs did not fairly and 
accurately portray the products. Section 7(c) of the 
Administrative Procedure Act (5 U.S.C. 1006(c)) speaks 
only of “oral” or “documentary” evidence and gives hear- 
ing examiners the widest discretion in the area of ruling 
on evidence. Unless the Examiner’s discretionary act re- 
sults in a denial of due process, or substantially preju- 
dices the petitioner, the courts will not intervene. Strach- 
man v. Dulles, 96 App. D.C. 287, 225 F. 2d 938 (1955). 
Sun Oil Co. v. F.P.C., 256 F. 2d 233 (CA 5, 1958), cert. 
den, 358 U.S. 872 (1958). Bartlett’s contentions here are 
manifestly without merit. 


VII. The Exclusion of Evidence Concerning the Subse- 
quent Rate Change, and Concerning the Meaning of 
Schedule B, Was Not Error. 


We noted in Point II, infra, that the mere fact that the 
conference subsequently lowered the applicable rate for 


26 Exhibits 27-29, 32, 38, 35, 36, 38, 41, 48, 46, 52-58 received 
June 11, 1960. (Reproduced in Supplement to the Joint Appendix). 
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“tumblers,” has no bearing on the issue here. At the time 
the subject shipments were made they moved at less than 
the applicable rate, in violation of section 16 of the Ship- 
ping Act. The reasonableness of that rate could have been 
raised in a separate proceeding brought by Bartlett or 
any other shipper, but its alleged unreasonableness has 
no relevance whatever to the question of misclassification. 
As Bartlett admits, the fact that a shipper may consider 
a rate to be unreasonable is no justification for false 
classification to avoid the rate, or to ship at a different 
rate considered by the shipper to be reasonable. Further- 
more, the reduction, if made, does not prove the prior 
rate was unreasonable. The Board properly refused to 
reopen its proceeding to hear evidence on this irrelevant 
matter. 

Bartlett’s final allegation is that it was error to refuse 
so-called expert testimony concerning “the nature, purpose. 
interpretation, and meaning” of Schedule B data, discussed 
previously in Point III of this brief. Schedule B data 
and the use thereof is fully covered in the statutory au- 
thority, 15 U.S.C. 173, et seqg.. and in the Code of Federal 
Regulations, 15 C.F.R. 30.-1-30.49. These provisions speak 
for themselves; they are a matter of public knowledge, 
and certainly require no testimony as to their “nature, 
purpose, interpretation, and meaning.” A mere reading 
of the provisions demonstrates this. There was no neces- 
sity for the Board to hear “expert testimony” thereon 
and no error was committed by its refusal to do so. 


CONCLUSION 


It is submitted that Bartlett and Houston in concert 
did knowingly and wilfully obtain the transportation of 
property by means of false classification at less than the 
applicable rate, in violation of section 16, Shipping Act, 
1916. It is further submitted that the common carriers, 
Lykes, Royal and Venezuelan are chargeable with knowl- 
edge of such misclassification under the circumstances of 
this case and that they failed to exercise due diligence 
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to prevent the malpractice, thereby allowing Bartlett and 
Houston to obtain transportation at less than the applica- 
ble rates, in violation of section 16, Szconp of the Ship- 
ping Act, 1916. 

Accordingly, the Board’s decision should be sustained 
and the petitions herein should be dismissed. 
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[Consolidated with cases numbered 16,154; 16,173; 
and 16,224.] 
eS 


Roya, Nernertanps SreaMsHie Company, 
Petitioner, 
against 


Feperau Masitime Boarp anp Untrep States or AMERICA, 
Respondents. 
EE 


Peririon to Review an Onver or THE FEpeRaL 
Boagp 


REPLY BRIEF FOR PETITIONER ROYAL NETHER- 
LANDS STEAMSHIP COMPANY 


Respondents’ brief fails to specify any evidence re- 
lating to Royal Netherlands which tends to show that 
Royal Netherlands violated Section 16, Second of the 
Shipping Act of 1916. 


Respondents avoid mentioning the established rule pur- 
portedly applied by the Board, to the effect that a carrier 
does not violate Section 16, Second by inadvertence unless 
the evidence reveals such a ‘‘wanton disregard’’ of its 
duties to exercise reasonable diligence to collect applicable 
rates and charges for transportation, as to amount to an 
‘‘intent’’? to collect less than the applicable rates and 
charges. This, we submit, is because counsel know that 
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‘there is not a scintilla of evidence in the record of the case 
at bar tending to establish such ‘‘wanton disregard’’ on 
the part of petitioner Royal Netherlands. 


Respondents’ counsel do agree (Brief, p. 27) that in 
order to ‘‘allow’’ a person to obtain less than the regular 
and established rate by use of false classification, a carrier 
must have knowledge of the material facts and then fail to 
take appropriate action. But in their brief they do not 
attempt to justify or excuse the absolute non-existence of 
any evidence in support of the Board’s palpably baseless, 
irresponsible findings against petitioner Royal Netherlands 
referred to on pages 12-14 of our main brief. 


Thus counsel have abandoned any attempt to establish 
that Royal Netherlands had been ‘‘alerted’’ by ‘‘verbal dis- 
eussions’”’ to the ‘‘unjust means of falsification of docu- 
ments’’ claimed to have been engaged in by the shipper and 
forwarder as ‘‘found’’ by the Board. They make no attempt 
to show that variances in documents were ‘‘shown’’ to 
Royal Netherlands or to demonstrate a ‘‘refusal’’ on the 
part of Royal Netherlands to rely upon its own processes 
of discovery and its own personnel, all of which the Board 
believed had been proved. 


Instead, they seek to substitute for the required sub- 
stantial evidence that Royal Netherlands acted in ‘‘wanton 
disregard’’ of its duties, a misleading characterization of 
facts irrelevant to the issues affecting Royal Netherlands 
herein and to have this Court apply a novel standard of 
strict liability that contravenes the plain meaning of Sec- 
tion 16, Second. 


In other words, counsel are admitting that the Board’s 
findings as to Royal Netherlands were erroneous and un- 
justified, but are seeking to sustain the order with an in- 
valid theory of their own concoction. We submit that any 
assumption that the Board would have held Royal Nether- 


lands to have violated Section 16, Second in the absence of 
such findings and in the absence of ‘‘wanton disregard’? is 
unwarranted speculation and that the unsupportable order 
of the Board must be vacated and set aside. 


“Loading Tallies” and “Inland Bills of Lading” 


In setting forth information from the ocean bills of 
lading concerning the products of Bartlett-Collins which 
were eventually exported ‘‘via Royal’’ (pp. 10-12), coun- 
sel have improperly included minute and extensive details 
taken from ‘‘loading tallies’’ and ‘‘inland bills of lading’’ 
which were made up at Sapulpa, Oklahoma, when the ship- 
per’s products were delivered to inland carriers for over- 
land transportation. 


Although such information may have some bearing on 
issues affecting Bartlett-Collins or its freight forwarder, 
counsel have failed to make it clear that there is no support 
in the evidence or in fact tending to indicate that Royal 
Netherlands ever saw or had any notice of or anything to 
do with these ‘‘loading tallies’’ and ‘‘inland bills of lad- 
ing’’, As the Examiner correctly found (JA 419): ‘‘It 
appears that the shipper’s loading tallies and the inland 
bills of lading never came to the attention of any of the 
respondent carriers and in the absence of other indications 
they were without knowledge of any false classification by 
the forwarder.’’ 


Even the Board, which has demonstrated no regard for 
the rather fundamental principle that evidence with respect 
to the acts or omissions of one party only, cannot be applied 
against an entirely separate and distinct party, did not 
attempt to charge Royal Netherlands with knowledge of 
the contents of the inland bills of lading or the loading 
tallies. 
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The “Numbers Game” 


The only shipping documents which came to Royal 
Netherlands were the ocean bills of lading containing the 
shipper’s description of the goods and the Examiner cor- 
rectly found that: 


‘As the several commodity descriptions in the 
ocean bills of lading, namely, jars, tumblers and 
table glassware, were substantially in terms of the 
tariffs, application of the tariff rates to the commodi- 
ties so described was proper.’’ (JA 419) 


A copy of the shipper’s export declaration with respect 
to each shipment (filed with Customs purely for statistical 
purposes and of no concern to Royal Netherlands) no doubt 
did at sometime or other come to Royal Netherlands since 
it was required by law to attach them to its outward mani- 
fest in order to secure clearance of the vessel. 


On pages 10, 11 and 12 of their brief, respondents’ coun- 
sel set forth the results of laborious mathematical com- 
pilations which, instead of dealing with the matter in con- 
nection with the documents involved, i.e. the individual 
bills of lading and the individual export declarations the 
consideration of which is at issue, they have chosen to 
state the facts in terms of individual cartons of glass jars, 
tumblers, serving bowls ete. And in doing this they have 
intermingled with their compilations, data from the ‘‘load- 
ing tallies’’ and ‘‘inland bills of lading’’. 


All this, we submit, is designed to obscure the unalter- 
able fact that only 15 shipments involved in this investi- 
gation were made on Royal Netherlands vessels, each of 
which was correctly rated for ocean freight in accordance 
with the classifications and rates specified in the Confer- 
ence Tariff as applicable to the commodity items described 
in the bills of lading by the shipper or freight forwarder 
(JA 404-405), and twelve of which were described similarly 
in both the ocean bill of lading and the export declaration 
(JA 404-405). 
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Strict Liability Contrary to the Plain Meaning 
of the Act 


Left with nothing but the outside possibility that in 
the case of 3 of the 15 shipments on board Royal Nether- 
lands vessels a studied comparison of the shipper’s ex- 
port declaration description of the commodity with the ship- 
per’s ocean bill of lading description of the commodity 
might have led to further inquiry with respect to possible 
misclassification had such a comparison been made or re- 
quired, respondents asserts that ‘‘constructive’’ knowledge, 
which they contend springs into existence whenever a 
bill of lading description is at variance wtih an export 
declaration description, satisfies the necessary element of 
wilfulness inherent in the meaning of the word “‘allow”’ in 
Section 16, Second. 


Respondents’ position is without merit. 


They have not shown and cannot show any statutory or 


decisional authority requiring the carrier in the absence of 
suspicious circumstances, none of which existed here, to 
compare all descriptions in ocean bills of lading with all 
export declaration descriptions. There is no legal require- 
ment that these comparisons be made and it is the uni- 
versal custom that they are not made with respect to each 
and every shipment. Royal Netherlands does make com- 
parisons in the course of periodic ‘‘spot checks’? (JA 203- 
207; see JA 370). 


Counsel’s statement (p. 17) that the carriers are ‘‘under 
instructions from the Department of Commerce to compare 
the export declaration with the vessel manifest’’ is grossly 
misleading if ‘‘compare’’ is taken to imply anything more 
than a bare check to ascertain that each shipment listed on 
the manifest is covered by an export declaration. The 
ocean carrier has no duty to ‘‘compare’’ manifest descrip- 
tions with export declarations as a further check for mis- 
classification. No manifests are in evidence, and there is 
no evidence that whatever data is taken from the ocean 
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bills of lading and inserted in the manifest includes such 
detailed description of the commodities as to make possible 
any comparison with the shipper’s description in the cor- 
responding export declaration, even if such comparison was 
required (which it is not). 


The salient fact is that the ocean carrier has no direct 
interest in the export declaration. Its only duty is to see 
that export declarations for all shipments loaded are at- 
tached to the outward cargo manifest, and filed with Cus- 
toms in order to obtain clearance of the vessel for departure 
(15 C. F. R. Section 30.30; Brief, p. 7). 


There is not the slightest evidence that any of Royal 
Netherlands’ employees or representatives had any knowl- 
edge, actual or constructive, that there were differences be- 
tween the shipper’s descriptions in the three of fifteen bills 
of lading and export declarations where, arguably, differ- 
ences might have been detected. 


Respondents delve further into the realm of speculation 
and conjecture when they suggest that the carrier’s cargo 
clerk or comparable employee ‘‘at one time or another saw 
both the export declaration and the ocean bill of lading in 
the course of his normal duties.’’ There is no evidence that 
the same clerks saw both of these documents, or that both 
were in the possession of Royal Netherlands agents at the 
same time. 


We respectfully ask the Court to examine the summary 
of evidence appearing at pages 404 and 405 of the Joint 
Appendix and the only testimony (JA 203-207) which re- 
lates to Royal Nethelands, and, bearing in mind that there 
is no legal or customary requirement that tariff compari- 
sons be made between all bills of lading and all export 
declaration descriptions, determine for itself, in justice and 
fairness, whether Royal Netherlands has been shown to 
have committed the crime of ‘‘allowing’’ this shipper to 
secure lower rates by false classification. 


It is on this evidence that Government counsel urge that 
Royal Netherlands has violated Section 16, Second of the 
Shipping Act. We submit that it is shocking and out- 
rageous for Royal Netherlands to have been dragged along 
throughout this proceeding and that the order of the Board 
as to your petitioner, based as it was upon unsupportable 
‘‘findings’’, must be vacated and set aside. 


Respectfully submitted, 


Burtincuam Unperwoop Barron 
Wricur & Wurre, 
By: Norman M. Barron, 
Cuartes L. Trowsrmes, 
Joun S. Roczrs, 
26 Broadway, 
New York 4, New York. 


Joun D. Firzcrrarp, 
Dowatp M. Sutuzivan, 


430 Washington Building, 
Washington 5, D. C. 
Attorneys for Petitioner, 
Royal Netherlands Steamship Company, 
in Case No. 16093. 


Dated, New York, N. Y., March 2, 1962. 


